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formation policies, and gther general
matters,relatedAto discrimination on the
basis of sex. The Subpa,rt also explains
the effect of state -an local laws and
other requirements.

Subpart B t§§ 86,11 through 86.17) de-
se:11)es the educational institutions and
other entities, whether public or private,
which are covered in whole or in part by
the regulaticin. It also includes exemp-
tions as to, the admissions practices of
certain educational institutions and an
exemption as to the membership prac-
tices of social fraternities and sororities,
the Boy Scouts, Girl Scouts, Camp Fire
Girls, Y.W,C.A., Y.M.C.A., and certain'
voluntary youth service organizations.
This Subpart defines "admissions," and
describes certain .educational institutions
which are eligible 'to submit transition
plans designed to convert their single-sex
admissions processes to neu-discrimina-
tory processes over -a stated period of
time not to exceed seven years from the
date of enactment of title ,IX (i.e., by
June 24, 1979). The exemptions /or the
admissions practices of. certain educe-
tional institutions are set forth in $ 901
(a) of title IX as originally passed by
Congress in Pub. L. 92-318. The exemp-
tion for the membership practices of the
aforementioned youth organizations was
inserted into title IX by § 3(a) of Pub. L.
93-568, signed by the president' on De-
cember 31, 1974.

Title 45Public Welfare
SUBTITLE ADEPARTMENT OF HEALTH,

EDUCATION, AND WELFARE, GENERAL
ADMINISTRATION

PART 86NONDISCRIMINATION ON THE
BASIS OF SEX IN EDUCATION. PRO-
GRAMS AND ACTIVITIEC RECEIVING OR
BENEFITING FROM FEDERAL FINAN-
CIAL ASSIVANCE

1

On June 20, 1974, the Office for Civil
Rights of the Department of Health, Ed-
ucation, and Welfare gave notice of pro-
posedrulemaking to the effect that it in-
tended to add Part 86 to the Depart-
mental regulation to effectuate title IX
of the Education Amendments of 1972
(20 U.S.C. sections 1681 et seq.), except

sections 904 and 908 thereof (20 U.S.C.
1684 and 1686), with regard to Federal
financial assistance administered by the
Department (39 FR 22228). Title IX pro-
vides -that "No person in the United
States shall on the basis of sex, be ex-
cluded' froth participation in, be denied
the benefits of, or be subjected to di.i?
erimination under any education pro-
gram or activity receiving Federal. finan-
cial assistance;" with certain exceptions.
Title III is similar-to title iof the Civil
Rights Act of 196.4 -(42 ,U.S.C. 2000d et
seq.) 3xcept that title IX applies to dis-
crimination based onfeex, is limited to
education programs and activities, and
includes employment. Title Tx is 'also
similar to, but independent of, sections
'199A and 845 of-thelPublic Health Serv-
ice Act which, in effect, proscribe dis-
crimination on the basis of sex in admis-
dons to certain health training pro-
grams (42 U.S.C. 295h 9 and 42 U.S.C.

. 298b-2).
2

Interested- persons were given until
October 15, 19'14, in which to submit
written, comments, cuggestions, or ob-
jections regardine the proposed- regula-
tion. The Department received over 9700
-comments, suggestion or objections and,
after consideration ce all relevant mat-
ter presented by interested persons, the
regulation as proposed is hereby adopt-
ed, subject to changes as reflected here-
in.

3

EFFECTIVE DATE

This regulation has been signed by the
Secretary of Health, Edueatiori, and
Welfare and approved by the President
It will, be ,transmitted

Val
to Congress pur-

susnt io section 431(d) (1) Of the Clen-
CCeral Education Provisions Act, as amend-
...led by section 509(a) (2) of the Education
1 'Amendments of 1974 (Pub. L. 93-380, 88

Stat. 567). The regulation will become
i1 effective on July 21, 1975.

4

SITNIIIART OF. RiGULATION

Subpart A of this regulation (I§86:1
through 86.9) includes definitions and

r,s4 provisions concerning: remedial and af-
firmative- actions, self-evaluation, re-
quired assurances, dissemination of in-

6

Subpart C (§§ 86.21 through 86.23) sets
forth the-general- and particular prohi-
bitions with respect to nondiscrimination
based on- sex in admissions policies and
admission preferences, including re-
quirements concernink recruitment of
students. The regulatory requirements
regarding treatment of students and
employment (Subparts D and E) are ap-
plicable to all educational institutions
receiving Federal financial assistance,
including those whose admissicias are
exempt under Subpart C.

Subpart D (II 86.31 through 86.42)-sets
forth the general rules with respect to
-prohibited discrimination in' educational
programs and activities. -The specific sub-
ject matter_ covered in Subpart D includes-
discrimination on the basis of-sex in ace-
dernIc research, extracurricular and
-other offerings, housing, facilities,-aceess-
to programs and activities, financial and
employment assistance to students,
health and' insurance benefits for stu-
dents; physidaledtication and histruction,
athfetics, discrimination_ _based on the
marital- or parental status- of students
and portions of classes dealing-with sex
education. The regulation' explicitly does
not affectthe use of particular_textbooks
or Curricular materials.

Subpart E ($$ 86.51 through 86.81) sets
forth the general rules with respect to'2
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employment in educational prograins and
activities. The specific subject matters
covered are: discrimination on the basis
of sex in hiring and employment cri-
teria, recruitment, compensation, job
classification and .structure, ,promotions
and terminations, fringe benefits, con-
sideration of marital or parental status,
leave practices, advertising, and pre-em-
ployment inquiries as to marital or pa-
rental status. It also includes provisions
for exemptions where sexlis-e. boa fide'
occupational qualification.

9

Subpart F ( $ 86.71) sets forth;the-in-
terim procedures which will govern the
imr .ementation of the regulation by in-
corporating by reference the Depart-
ment's procedures under title VI of the
Civil Rights Act of. 1964.

SCOPE OP APPLICATION

10

Section 86.11, in Subpart B, provides
that the regulation applies "to each edu-
,eation program or activity which receives
or benefits from Federal financial assist-
ance" administered by the Derartinent.
Under analogous cases involving consti-
tutional prohibitions against racial dis-
crimination, -the courts have held -that
the education functions of a school dis-
trict or college include any service, fa-
cility,- activity or'prograni which it oper-
ates or sponsors, including athletics and
other extracurricular activities. These
precedents. have been followed-with -re-
gard j-o sex discrimination; see Br'enclen
v. Independent- School District 742, 477
F. 2d -1292 (8th Cir. 1973).

it

Title IX requires in 2015.S.C. 1682, that
termination or refusal to grant or con-
tinue such assistance "shall be limited
in its effect to the particular education
program. or activity or part thereof in
which _noncompliance has been -found."
The interpretation of this provision in
title IX will be consistent with the inter-
pretation of similar language contained
in title VI of the' Civil Rights Act of 1964
(42 U.S.C.-2000d-1). Therefore, an edu-
cation program or activity or part
thereof operated by a recipient of Fed-
eral financial assistance administered by
the Department will= be subject to the
requirements of this regulaliori if it re-
ceives or benefits from such assistance.
This interpretation is consistent with the
only case specifically ruling on the- lan-
guage contained in title VI, which'holds
that Federal funds may txr terminated
under title VI upon a finding that they
are infected by a- discriminatory- en-

vironment oft Board of Public 'In-
struction of Taylor County,* Florida ti;
Finch, 414 F. 2d 1068, 1078-79 -(5th Cir,
1969).

A more detailed discussion of various
sections in each of the,Subparti of the
title IX regulation is -set forth In the
following paragraphs. In certain cases,
major issues and the reasons -for the
final language are discussed.
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13

Section 86.1The statement of pur-
pose is amended by adding the words
"whether or not such program or activ-

offered or sponsored by an educa-
tional institution as defined in this part."

14 '-
Paragraph 86.2(a)The definition of

title DC" as used in the regulation is
amended by adding "except $$904 and
906 thereof." The U.'3. Code citation has
been appropriately amended to rcilect
this change.

15

Paragraph 86.2(j)The definition of.
"local education agency" is amended to-
include the following parenthetical- ab-
breviation: "L.E.A."

16

Section 8E3.3Remedial and affirma-
tive- action and self-evaluation. Para-
graph (a) of this secti6n is amended to
read as follows:

If the Director -finds that a recipient has
discriminated against persona on the basis
bf -sex 'education program or activity,
such reralpient_shall take such remedial ac-
tion as the Director' deems necessary to over-
come the effects of such diseHmination.

17

Paragraph (b) of -this section -is
amended by adding the sentence "Noth-
ing herein shall be interpreted to alter
any affirmative action d_ bligations which
a recipient may -have under Executive
Order 11246."

In addition, paragraphs (c). and (d) of
this section have been added. Paragraph
(c) requires recipients within a year of
the effective date of the regulation to
evaluate their policies and practices and
the effects. thereof in terms of the re-
quirements of the regulation, to modify
any of these polices and practices which
do not or may not meet the requirements
of the regulation, and to take appropriate
remedial action to eliminatathe effects
of any discrimination which resulted or
may have resulted from adherence to
them. Paragraph (d) requires that the
recipient maintain for at leaat three
years from completion of the evaluation
made pursuant to paragraph (c) a de-
scription of any modifications made and
any remedial actions taken pursuant to
paragraph (c)-.

18

Section 86.4(a)The general descrip-
tion of assurances required is amended
to add the following:

An assurance of compliance with this Pak
shaU not be satisfactory to the Director if
the applicant or recipient to whom such
assurance applies fails to commit itself to
take whatever remedial action Is necessary
in accordance with 1863(0 to, eliminate
existing discrimination on the basis of sex or
to eliminate the effects of past discrimination
whether occurring prior or subsequent to the
submission to the Director of such assurance.

19

Paragraph 80.6(a)The paragraph
concerning the effect of this regulation

Education Daily Suloplemerft

on other Federal provisions is amended
to add the worth "and do-not alter" tin-
mediately prior to the word "obligations"
in the proposed regulation.

20

Section 86.8The section concerning
designation of a responsible employee is
amended as follows: The section as it
appeared in the proposed regulation is
redesignated ns paragraph 86.8(e) and
is amended by adding, at the end of the
section as it appeared in the proposed
regulation, the sentence: "The recipient
shall notify all its students and em-
ployees of the name, office address and
telephone number of the employee or
employees appointed pursuant to this
paragraph." A second paragraph desig-
nated paragraph 86.8(b) is added to
had:

(b) Complaint procedure ed recipient. A
recipient shall adopt and publish. grievance
procedures providing for prompt and equi-
table resolution of student and employee
complaints alleging any action which would
be prohibited by this Part.

21

Section 86.9The section on dissemi-
nation of policy has been amended as
follows: Subparagraph 86.9(a) (1) is
amended by adding the words "and par-
ents of elementary and secondary stu-
derifir-followingthe word "students,"
and by adding the words-"and-allani9ns
or_ professional organizations holding
collective bargaining or professional
agreements" before the words "with the
recipient."

ANALYSIS

22

Although -a number of changes were
made in Subpart A. most of these
changes may be viewed as clarifications
rather than as substantive alterations.
One substantive change was made in
f 86.3 where two new paragraphs con-
cerning self-evaluation have been added.
The Secretary believes that many of the
discriminitory policies and practices now
adhered to continue largely because the
institutions responsible for:them are un-
aware of their existence. Accordingly, the
Secretary believes that the requirement
that recipients conduct an initial inquiry
into their activities will enable them to
identify and to eliminate, much dlicrim-
ination without the intrusion of the Fed-
eral government. In addition, where a
compliance review reveals noncompli-
ance, the Department will be able to take
into account in determining necessary
corrective action to be taken by a recip-
ient the _actions already being taken by
the recipient to further equal opportu-
nity and to achieve full compliande with
title DC and the regulation pursuant to
their, self-evaluation.

An 'additional substantive change was
made in § 86.8 where the regulation now
requires recipients to establish grievance
procedures (§ 86.8(b)). The Secretary
believes that the establishment of- griev-
ance procedures by recipients will facili-
tate compliance and Prompt correction of
complaints with resort to Federal in-
volvement.

June B, 1976

The regulation leaves up to the recipi-
ent the choice of having, one central
grievance procedure or of establishing
individual procedures on different
campuses if that is appropriate.

23

Other than as noted above, the con-
tent of Subpart A- remains substantive&
close to that in the proposed rule. § 86.2
is especially important since it provides
definitions applicable throughout the
regulation. Otparticular note is §
which provides that where an educa-
tional institution is composed of more
than one school, department or college.
admission towhich ie independent of
admission to any other component, each
such school, department or college is con-
sidered as a separate unit for the pur-
poses of determining whether its admis-
sions are covered by the regulation. Thus.
if a private institution is composed of an
undergraduate and a. graduate college,
admissions to the undergraduate college
are exempt -(see discussion under Sub-
part B below), but admissions to the
graduate school are not.

/. 24 -0

Paragraph 86.3(a) requires remedial
action to overcome the effects of previous
discrimination,based on sex which has
been -found or identified in a Federally
assisted education program or activity.
RemediaLagtion_pnrs_uant_toParagraph:
86.3(a) is restricted to those areas of a
recipient's education program or activity
which are not exempt from coverage.
Paragraph 86.3(b) permits, but does not
require, affirmative efforts-to overcame.
the-effects of conditions which haVe re-
sulted in limited participation in all =or
part- of a reeiptentte, education program
or- activity by members of either sex.
Moreover, the affirmative efforts referred
to in paragraph- 86.3(b) -do not alter any
obligations which a recipient may have
as a Federal contractor pursuant to Ex-
ecutive Order 11246.

25

Section 86.4 requires each recipient of
Federal financiaL assistance to submit tc.
the Director an assurance that each of
its education programs and activities -re-
ceiving or beneflting_.from. siteh assist-
ance will-be administered in compliance
with the regulation. Such an assurance
will be considered unsatisfactory if, at
any time after it is given, the recipient
fails to take any remedial action found
necessary to correct discrimination or the
effects thereof.

SUBPART BCHANGES

26

Section 86.12 is amen_ ded as follows:
Paragraph 86.12(b) concerning the

claiming of an exemption based on re-
ligion is amended to read:

(h) Exemption. An educational instltutic.n
which wishes to claim the exemption set
forth in paragraph (a) of this section shall
do so by submitting in writing to the Direc-
tor a statement by tho highest ranking ofil-
cial of the_ institution, identifying the pro-
visions of this Part which conflict with a
specific tenet of the religious organization.
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Sections 86.14 through 86.16 are re-
designated as 4§ 36.15 through 86.17. A
new 4 86.14 is aided dealing with mem-
bership practices of social fraternities
and sororities, YMCA, YWCA, Girl
Scouts, Boy Scouts, Camp Fire Girls
and certain voluntary youth organiza-
tions. A new paragraph 86.15(a), reflect-
ing the specific language of subpara-
graph 901(a) (2) of the Statute, is added
specifying that the regulation does .not
apply to the admissions practices of edu-
cational institutions prior to June 1:4,
1973, which is one year from the date' of
enactment of title IX. a

ANALYSIS

28

Three changes were made in Subpart B
of which two might be considered sub-
stantive: The procedure for obtaining an

t exemption from the coverage of title IX
because of conflict between the statutory
requirements and the religious tenets of

- a recipient or its controlling organization
have been modified and simplified. An
educational institution now need only
submit a statement by its highest-rank-
ing official identifsing the provisions of
the regulation which- conflict with- the
tenets of the religious organization in-
volved. The most notable substantive
change in Subpart B, however, is the ad-
dition of a new 86.14 which essentially
incorporates the provisions -of -the re-
cently enacted "Bayh Amendment" to
title IX. The amendment, which is found
at 6 3 of Pub. L. 93-568, eXempts from
the requirements of title IX and, hence,
of this regulation, the membership-poli-
cies and practices of certain organize-
tion.s which, though educational in na-
ture or assisted by an-education institu-
tion, have traditionally restricted their
membership to members of one sex. It is
important to note that, with respect to
fraternal organizations:bah the amend-
ment and the regulation limit their ex-

-emption to fraternties and sororities of
a- social nature. Thus, membership poli-
cies of- business and other professional
fraternities and earceities may be sub-
}talc, coversge-eitber ff they themselves
receive= Federal financial assistance in
connection with an education program or
activity or if tbey fall ssithin the ambit
of subparsigaaPls 6.31(b) (7) under
which recipients are prohibited from pro-
viding significant assistance to', agencies,
organisations or persons which discrimi-
nate on the basis of sex.

29

Apart from the changes noted immedi-
ately above, subpart B remains substan-
tivels the name as it appeared in pro-
posed regulation. Section 86.12 provides
that the regulation, does not apply to
religiously controlled institutions to the
extent that -such application would be
inconsistent with the religious tenets of
the controlling organization. Section
86.13 of the regulation provides that all
public and private military schools which

are recipients of Federal financial as-
sistance, whether secondary or post-
secondary, are e:cempt from coverage.
Neither the statute nor, the regulation
applies to United States military and
merchant marine academies since these
schools are Federal entities rattier than
recipients of Federal assistance.

30

The "statute covers admissions in only
certain institutions: vocational, profes-
sional, graduate. and public wider-
graduate institutions, except such 'Of the
Liter as from their founding have been
traditionally and continually single-sex.
The admissions policies of private under -
gra. -.te institutions are exempt. Under
die ocatute and 486.15, the admissions
requirements do not apply,"in general, to
admissions to public or private pre-
school, elementary and secondary
schools. Because the statute mandates
such coverage as to vocational schools,
however, admission to public- or private
vocational schools,'whether at the junior
high school,-high school or post-secondl.
ary level, is covered by, paragraph 86.15
(c) and must be nondiscriminatory. With
respect to coverage of admissions to in-
stitutions of professional and vocational
education, the Secretary has interpreted
the statute as excluding admissions
coverage of professiOnal and vocational
programs offered at private under-
graduate schools, Thus, admission to pro-
grams leading to a first degree in fields
such as teaching, engineering, and archi-
tecture fit such private colleges will be
exempt under paragraph 86.15(d). A
number of comments were received urg-
ing the Secretary to change his inter-
pretation of the statute in this area. Evert
after reassessing the Department's posi-
tion on -this issue, the Secretary believes
that Congress did not addresS the over-
lap between the term "professional" and
the term "undergraduate." Thus, the
Secretary remains-convinced that. while
that section of the statute pertaining to
admissions -might be read as including
professional degrees wherever they are
offered, the statute can also be reed =as
stating that admissions to private under-
graduate schools were to be Vitally ex-
empt. The exemption in paragraph 86.15
(d) for admissions to public traditionally
and continually single-sex undergraduate
institutions will affect only a few institu-
tions. Likewise, 4 86,16 of the regulation,
concerning transition- by single-sex in-
stitutions -whose admissions are-covered
by the statute into institutions with non-
discriminatory admissions practices, will
affect relatively few institutions.

Sus PART -C--CUANGES

31

Section- 86.21 -- Subparagraph 86.21(b)
(2) is amended to include the words "and
alternative -tests or criteria which do not
have such a disproportionately adverse
effect are shown to be unavailable" fol-
lowing the paragraph as it appeared in
the proposed regulation. That section is
further amended by omitting the words

"successful completion of" and inserting
the words "success in."

32

Subparagraphs 86 21(e) (2) and (3)
are amended by deleting the words "mis-
carriage, ab,:rtion" and inserting in lieu
thereof the words "termination of preg-
nancy."

33 M1

Subparagraph 86,21(e) (4) amended
by deleting the term "Ms."'

4

34

Section 86.23Paragraph 87 23 1 1

amended to read as follows:
(a) Nondiscriminatory recruitment. A re-

cipient to which this Subpart applies shall
not discriminate on the basis of sex in the
recruitment and admission of students. A
recipient may be required to undertake ad-
ditional recruitment efforts for one sex as re-
Medial action pursuant to ¢ 86.3(a). and may
choose t) undertake such eflorts as affirnia-
the action pursuant tog 86.3(b).

ANALYSIS

35

Neither of -the two changes in Subpart
C is substantive. The amendment to sub-
paragraph 86.21(b) (2) clarifies a prin-
ciple .which provoked soin confusion in
the comments. /

Both that change ai.d the,revision of
paragraph 86.23(a) reflect an' effort to
conform the provisions of the regulations
dealing4with students and those dealing
with -employees. Apart from these
changes, the substance of Subpart C re-
mains unchanged and generally pre-
scribes (subject to the appropriate ad-
missions exemptions) requirements for
nondiscrimination in recruitment and
admission of students to edlication Oro-
grams and activities. In addition to- a
general prohibition' of discrimination in
paragraph 86.21(a), the regulation delin-
eates, in paragraph 86.21(i); spielfie
prohibitions based on sex relating to such
practices as ranking of applicants, appli-
cation of-quotas, and administration of
tests or selection criteria. Use of tests for
admission which are shown to have a dis-
proportionately Adverse effect on mem-
bers of one sex must be shown validly to
predict success in the education program
or activity in question and alternative
tests or criteria which do not have such
a disptoportionatebs adverse effect must
be shown to be unavailable (subpara-
graph 86.21(b) (2)). Further, in- connec-
tion With this prohibition, p86.22 of the
regulation forbids a recipient from giving:
preference:to applicants on the basis of
their attendance at particular institu-
tions if the preference reiulti in discrim-
ination on the basis of sex. Such prefer-
ences may be permissible under that sec-
tion, however,if the granting institution
can show that the pool of applicants eli-
gible for such preferences includes
roughly equivalent numbers of m ales and
females, or it. can show that the 'total
number of applicants eligible to' receive
preferences is insignificant in compari-
son with its total applicant pool.
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Specific prohibitions in Subpart C also
forbid applying rules concerning such
matters as marital or parental status in
a manner which discriminates in admis-
sions on the basis of sex (subparagraph
86.21(c) (I)). Subparagraph 86.21(c) (2)
Prohibits discrimination on the basis of
pregnancy and related conditions, and
subparagraph 86.21(c) (3) provides that
recipients shall treat disabilities related
-to such conditions in-the same manner
and under the same policies as any other
temporary ,disability or physical condi-
tion is treated. Finally, in addition to
the provisions of § 86.23 discussed above,
a recipient may not, under paragraph
86.23(b), recruit primarily or exclusively
at institutions the student bodies of
which are exclusively or predominantly
single-sex if the effect of such recruit-
ment efforts is to discriminate on the
basis of sex.

riiMPART D--CliANGEs

37

Section 86.31, concerning education
Programs and activities, is amended as
follows:

38

Subparagraph 86.31(b) (8) is amended
by adding after the word "behavior" the
word "sanctions."

39

Subparagraph 88.31(b)(6) is amended
by adding after the word "applicant" the
words "including eligibility for in-state
fees and tuition?'

40

Subpatagraph 86.31(b) (7) is amended
to read as follows:

(b) (7)- aid or perpetuate discrimination
against any person by providing significant
assistance to any, agency, organization, or
person which discriminates on the basis of
sex in providing any aid, benefit o_ r service
to students or employees;

Paragraph (c) is redesignated as para-
graph -(d) and -a new paragraph (c)- is
inserted to read as follov,3:

(a) Assistance administered by a recipient
educational institution to study at a foreign
institution. -A recipient educational institu-
tion may administer or assist in the adminis-
tration of scholarships, fellowships, or other
awards established by. foreign` or domestia
wills, trusta, or similar legal instruments. or
by acts of foreign governments and restricted
to members of one sex. which are dealgned
to provide opportunities to study abroad, and
which are awarded to student. who are al,
ready matriculating at or who are graduates
of the. recipient institution; Provided's re-
cipient educational institution which admin-
isters or assists in the administration of such
schojais.hips, fellowships, or other swards
which are restritted-to members of one -sex
provides. or otherwise makes available rears
sonable opportunities for similar studies for
members of the Othefesx. Such opportunities
may be derived from either domestic or
foreign sonroes,

41

Subparagraph 86.31(d) (2) (i) is
amended by deleting the word "ensure"

appearing in the second line of the pro-
posed regulation and substituting there-
for the words "assure itself."

42

Subparagraph 86.32(c) (2) is amended
after the word "students" in line 5 a
the paragraph as it appeared in the pro-
posed regulation to read as follows:
shall take such reasonable action as may be
!lace-glary to assure itself that such
housing

The remainder of the paragraph is
Unchanged.

43

Paragraph 86.34(a) is redesignated as
86.34 and is amended further by adding

six subparagraphs containing language:
(a) Providing adjustment periods with

respect to classes and activities in
physical education;

(b) Allowing grouping of students in
physical education classes and activities
by ability;

(c) Allowing separation of students by
sex within physical education classes and
activities during participation in contact
sports;

(d) Requiring- use of standards for
measuring skill or progress in physical
education classes which cio not adversely
affect members of one sex;

(e)- Allowing portions of classes in ele-
mentary and secondary schools which
deal exclusively with human sexuality Lo-
be 'conducted separately for boys and
girls; and

(f) Allowing recipients to offer a
chorus or choruses composed of members
of one sex or predominantly composed
of members of one sex if those choruses
`are based on vocal range or quality.-

44

Paragraph 86.34(b) is redesignated as
86.35 and retitled "Access to schools

operated by L.E.A.s."

46 ,

Paragraph 86.34(c) is redesignatecras
§ 86.3r to read as follows;

I 8A36 aounieling and we of appriiisal
and counseling materials.

(a) pounseling. A rocipient shall not dist
criminate against any person on the bulls of
sex in the counseling or guidance of students
or applicants for admission.

(b) Use of appraisal and counseling mate-
rials. A recipient which uses tasting or other
materials -for appraising or counseling-stu-
dents shall _not use different materials for
students on the biuds- of their sex or use
materials which permit or require different
treatment of students .,on such basis unlesa
such different materials cover the same occu-
pations and interest areas and the use of
such different materials is shown to be essence
tial to eliminate sex bias. Recipients ahall
develop and use internal procedures for en-
suring that such materials do not discrimi-
nate on the basis of mi. Where the use of a
counseling -test or other instrument results
in a substantially disproportionate number
of ,members of one sex in any particular
course _of study or classification, the recipient
shall take such action sags necessary to EP..
sure itself that ouch disproportion is not tho
result of discrimination in the instrument or
its application.

(c) Disproportion in classes. Where a re-
cipient finds tht the enrollment of a par-
ticular ass contains a sutstantially dispro-
portionace number of individuals of one
sex. the recipient shall take such action as is
necessary to assure itself that such dispro-
portion is not the result of discrimination
on the basis of sox in counseling or appraia.
materials or by counselors.

46

Paragraph 86.35(a) is redesignated as
5 86.37 and the new section includes four
Paragraphs which include language:

(a) Generally prohibiting recipients
from limiting eligibility for or providing
different financial assistance to students
on the basis of sex or from assisting out-
side organizations or- persons which so
discriminate in providing assistance, and
from applying any rules or assisting in
the application of any rules which treat
members of one sex differently from
members of the other sex on the basis
of marital or parental status;

(b) Specifically allowing recipients to
administer or assist in administration
of sex-restrictive scholarships, felloW-
ships or cther forms of financial assist-
ance established under a_domestic or
for trust, bequest or other simi-
lar Instrument, if the overall adminis-
tration is nond'olriminatory;

(c) Requiring the provisions _of rea-
sonable opportunities to receive athletic
schclarshipslor grants-in-aid id propor-
tion to the number of students of each
sex participating in interscholastic or
intercollegiate athletics, -but allowing
separate financial assistance for' -mem-
bers of- each sex provided In connection
with separate athletic teams to the ex-
tent those tea= are permitted 'under
this regulation.

47_

A new ¢ 8t.38 is added- which 'is en-
titled "Employment assistance to stU-
dents." The new section includes two
paragraphs: Paragraph 86.35(b) be-
comes ,paragraph 86.38(a). Paragraph
88.35(c) is redesignated as paragraph
86.33(b)..

48

Section- 86.36 is- redesignated as
88.39 and is amended by adding at the

end of the Section as it appeared in the
proposed regulation the sentence "How-
ever, any recipient which provides full
cpyerage health service must provide
gynecological care."

50

Paragraph 86.40(b) is amended to in-
clude five subp.,,agraphs containing
language:.

1. Prohibiting discrimination against
or exclusion of pregnant students from
an education program or- activity unless
the student voluntarily- requests to par-
ticipate ina separate portion of the pro-
grara,or,,activity of the recipient;

2. Allowing a recipient to require a
pregnant student to obtain a certification
of a physician that the student is physi-
cally and emotionally able, to continue
participation in the normal education
Program, or activity so long as such n
certification is required of ail students
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for other Ph *steal or emotional condi-
tions;

3. Allowing recipients to offer sepa-
rate instruction for pregnant students so
long as admittance to such instruction
13 voluntary and provided such instruc-
tion is comparable to that offered te non-
preznant students;

4. Requiring recipients to treat preg-
nancy, childbirth, false pregnancy, ter-
mination of pregnancy or recovery there-
from like any other temporary disabil-
ity; and

5. Where a recipient does not main-
tain a temporary disability policy for the
student or where a student does not
qualify for leave, the recipient must treat
Pregnancy, childbirth, false pregnancy,
termination of pregnancy or recovery
therefrom as a justification for a medi-
cal leave of absence at the conclusion of
which the student shall be reinstated to
the status which she held when the leave
began.

51 *

Paragraph 86.38(b), "Determination
of student interest," and paragraph
86.38(c), "Affirmative efforts," of the pro-
posed regulation hive been deleted. Sec-
tion 86.38 is redesignated as § 86.41 and
'is further amended to-include language:

(a) Prohibiting discrimination by a
recipient in any interscholastic, Inter-
collegiate. club, or-intramural athletics.

(b) Allowing separate teams when
those teams -are based 'on-competitive
Weill or Jitney are in contact sports, but
requiring that if a team is provided for
members of one sex and not for the other
in a non-contact sport end athletic *ep-
portunitleS for the sex for whom a-team
is not provided have previously been
limited, members of that sex,he allowed
to try-out for the team offered..(Contact
snorts are Mined for the purpose of the
regulation.)

(e) Delineating: some of the factors
which will be con sidered in -assessing
whether a rectpient has provided- equal
opportunity in the area of athletics.

(d) Allowingreciplents an adjustment
period during which they must-work to
comply with this section u quickly as
Possible but _in no event allowing non-
compliance to continue pest one year
from the effective date of the regulation
In the Case of elementary schools and in-
no case-later than -three years from the
effective date-of the -regulation in the
case of secondary and post-secondary
schools.

52

A new 4 84+.42 is added
curriculum.

ANALYSIS

53

Several of the changes made in Sub-
part D -are -substanhve in nature. The
language in subparagraph 84.81(b)(7)
has been amended in response to com-
ments in- order to clarify the Depart-
ment's position when agencies,- orga-
nizations or person- not Part of the re-
cipient would be subject to the require-
ments of the regulation. Some. of these
"outside" organizations have been ex-
empted' from title IX with respect to

cementing

their membership 'policies by a recent
amendment to Vie Statute which vies en-
acted in late 1974. This amendnient is
reflected, as already noted, in § 86.14
which exempts social, fraternities and
sororities, certain named\groups such as
the Girl Scouts and certain voluntary
youth service organizations. Other
groups, however. -such as bUsiness and
professional fraternities and sororities
and honor societies continue to ke cov-
ered. The regulation provides that'll the
recipient furnishes the "outside" agency
or organization with "significant assikc-
ance," the "outside" agency or organiza-
tion becomes so connected with the edu-
cation program or activity of the re-
cipient that any discriminatory Policies
or practices for which it is responsible
become attributable to -the recipient.
Thus, such forms of assistance as faculty
sponsors, facilities. administrative staff,
etc., may be significant enough to create
the nexus and to render the organiza-
tion subject to the regulation. Such de-
terminations will turn on the facts and
circumstances of specific situations.

Section 86.31(c) provides that where
a sex-restricted scholarship, fellowship,
or other such award estalalishecd° by a
foreign Will, trust or similar legal instru-
ment but administered by a recipient
constitutes a benefit to a studentn/ready
matriculating at the recipient institution
(e.g. the Rhodes Scholarship and the
Clare Fellowship which provides oppor-
tunities :for male students at domestic
institutions to study abroad), the
sehqtarship, fellowship or award may not
be:administered by the recipient unless
the recipient administers, provides, or
otherwise makes available, reasonable
opportunities for similar studies for stu-
dents of the other sex. Such benefits may
be derived from either domestic or for--
eign sources.

54

The language in subparagraph 86.32
(c) (2) has been changed in response to
numerous comments- which indicated
concern that institutions which list or
approve off-campus housing would be
required -to conduct,on-site reviews -of
that housing which would- result in -a
high cost to the institution and thereby
militate against its continuing to =aid
students in finding off-campus housing.
Under the regulation, on-site reviews,
while permissible, need not be made as
a routine matter by institutions, but the
institution must take reasonable -steps
to assure itself that off-campus housing
is 'Comparable with respect to- quality,
quantity, and cost for members of each
sex, given the proportion of individuals
of each sex :seeking such housing.

The changes in 186.34 are also sub-
stantive. Subparagraph 86.34(a) requires
physical education classes at the ele-
mentarY school level to comply fully with
the regulation as quickly as possible but
to be ha full compliance no later than
one year from the effective date of the
regulation in order to permit schools and
local education agencies sufficient- time
to adjust schedules and prepare staff.
It further requires physical educe-

..

tion classes at the secondary and post-
secondary levels to comply fully with the
regulation as quickly as possible but to
be in full compliance no later than three
'years from the effective date of the reg-
illation. During such grace periods, while
the recipient is making any necessary
adjustments, it must ensure that physi-
cal education classes and activities which
are qeparate are comparable for members
of each sex. The recipient must be able
to demonstrate that it is moving as ait
peditiously as possible within the pre-
scribed time frame toward eliminating
separate physical education classes The
,adjustment pe iod permitted at the sec-

ndary and `post- secondary levels is sig-
nificantly longer than that to be per-
mitt the elementary level because of
the e stence of wide skill differentials
attributable to the traditionally lower
levels of training available to girls In
many scho Is.

56
Subparagra h 86.34(b) provides that

ability grouping\ in physical education
classes is permialible provided that the
composition of the groups is determined
objectively with regard- to individual
performance rather than on the basis
of sex. Subparagraph .86.34(c) allows
sepsiation of students hy sex within
physical education classes 'Atirinr com-
petition in wrestling, boxing,ce hockey,
football, basketball and other ports- the
purpose or malmaCtivity of Which in-
volves bodily contact. Subpakagraph
86.34(d), requiring the use of star artls
for measuring skill or progress in p si-
cal -education -which do not impact d-
versely on -members of one sex, is i -
tended to eliminate a problem raised b.'
many comments that, where a goal-ori-
ented standard is used to assess skill or

sprogaess, women wil_Lalmost invariabl.;
ecore _lower than men. For example, if
progress is measured by determining
whether an individual can perform
twenty - five -push -ups, the standard may
be virtually out-of-reach for many more
women-than men because of -the differ-
ence in strength between average per-
sons of each sex. Accordingly, the ap-
propriate standard might be an individ-
ual progress chart based-on the number
of push-ups which might be expected of
that individual.

57

Subparagraph 86.34(e) which allows
separate sessions in- sex education for
boys and -girls at the elementary and
secondary = school level was published
on July 12, 1974, -as a clarification of
the proposed regulation published in
June (39 FR. 25667). The final language
has been slightly modified in response
to comments indicating that the original
language published on July 12, which
referred generally to "sessions involving
sex education" was somewhat vague.
The present language more precisely
identifies the material which may be
taught separately as that dealing "ex-
clusively with human -sexuality." It
should be stressed, of course, that neither
the proposed regulation not these -final
Provisions require schools to- offer aex
education classes. Rather,- the regula-
tion- specifically allows particular por--
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Lions of any such classes that -a school
district elects to offer to be offered sep-
Uratelyto boys and girls.

,

58

Numerous comments were received on
the subject of physical educatibn both

favor of and opposed to the position
take' in the proposed regulation. Many
commentators linked their opposition to
coeducational physical education to their
opposition Co coeducational sex educe-,
Con classes. Some asked for separate
but equal or. comparable physical educa-
tion. Others were opposed to the pro-
posed regulation on the grounds of safety
and supervision problems, and because
they believed that physical differences
between the sexes mandated differential
treatment. Another group suggested
that women would be discriminated
against by losing in competition and
receiving lower grades. Finally, some
were opposed to any Federal involve-
ment in local school matters.

59

The' expanded section on counseling
and use of appraisal and counseling ma-
terials Sas included in response to com-
ments. Three amendments to the original
language are of particular note: First,
while the language which appeared in the
proposed- regulation treated only use of
appraisal and counseling materials, para-
graph 86.36(a) of the inal regulation
Prohibits discriminatory counseling
itself. Second paragraph 86.36(b) which
incorporatet some of the proposed
language on materials also includes sev-
eral further concepts. It allows use of
different counseling materials based on
sea if use of such materials is shown to be
essential in eliminating sex bias. Elects-
lents are required to use internal proce-
dures for ensuring that their counseling
materials are free from sex bias; and
finally, where ustof-a.particular test or
instrument results- in . a classification
which is - substantially disproportionate
in sexual oomPoeition, the recipient must
take whateveaction Is necessary to as-
sure itself that the disproportionate clas-
sification is not the result of a sex-biased
test or of discriminatory administration
of an -unbiased test,. Third, paragraph
86.36(c). requires that where a recipient
ednestiorual Imatitution ends that the
composition of a clam is disproportion-
ately_male or ferule, it must take Mere
to ,sasure itself that the disproportion is
not the result of- sex - blared counseling
or the use of discriminatory counseling
or appraisal materials.

60

`New 4 88.37 concerning financial
assistance to students has also been ex-
panded °vet its earlier version *a 86.35
of the proposed regulation. The proposed
regulation 'prohiblied recipients -from
giving different tress sit, financial
assistance or different amounts of any
form or such assistanoe on the basis of
sex. The present provisions remahrun-
Changed with respect to this requirement.

61

Numerous comments were Jeceived
from colleges and universities claiming
that the proposed paragraph 86.35(a)
would cause to "dry-up" a 'substantial
portion of funds currently available for
student financial assistance made avail-
able through wills, trusts and bequests
which require that award be made to
members of a specified sex. As a result,
a new paragraph 86.37(b) has been
added which allows recipients to admin-
ister or assist in the administration' of
scholarships, fellowships or other finan-
cial assistance programs established
pursuant to domestic or foreign wills,
trusts, -or similar legal instruments,
which require that awards, be made only
to members of a /specified sex, provided
that the overall effect of such adminis-
tration or assistance is nondiscrinthms
tory. Thus, the regulation now requires
institutions to award financial aid on the
basis of criteria other than sex.- Once
those students eligible for financial aid
have been identified, the .financial aid
office mai'award aid froM both sex-
restrictive and non-sex-restrictive
sources. If there are insufficient sources
of financial aid designated for members
of =a particular sex, the institution would
be 'required to obtain the funds from
other sources or to award less assistance
from the sex-restrictive sources.

62

For example, if fifty students are se-
lected by a university to receive financial
assistance, the students should be
ranked in the order in which they are
to receive awards. If award is based on
need, those most in need-are placed at
the _top of the list; U award is based on
academic excellence, those with -the
higher academic averages are placed at
the top of the list. The list should_then
be given to the fine.ncial aid office which
may match the students to the scholar-
ships and. other aid -available, 'whether
sex-restrictive or riot. However, U after
the first twenty students have been
matched with ,funds, the financial aid
office runs out of non-restrictive funds
and is left with only funds designated
for men, these funds must be awarded
withoutregard to sex and not solely to
men =leas only Men pre left on the
list. If both men andrWomen Amain on
the Matt the university must locate addi-
tional _funding for the women or cease
to give awards at that point.

The provision included in the pro-
poeed. regulation' exempting- aex-re-

Astricted scholarships, fellowships, and
other financial assistance programs
established under foreign wills, trusts or
similar legal instruments, has been re-
moved. Where such scholarships, fel-
lowships, and financial aid are adminis-
tered by the recipient and constitute
assistance to a student enabling him or
her to matriculate at the recipient-in-
stitUtion, they may be treated like /drill-
hut forms of financial assiatance estab-
lished under domestic wills, trusts, and
similar legal instruments or by acts of

foreigri governments,, and paragraph
86.37(b) has been modified according r.

\ 64
,

Subparagraph 86.37(c) (1) requires
recipients to provide reasonable oppor-
tunities' for athletic scholarships or
grants-in-aid for members of each sex
in proportion to'the number of students
of each sex participating in inter-
scholastic or intercollegiate athletics

65

Subparagraph 86.37(c) 2) retains the
provision of paragraph 86.35(d) of the
proposed regulation allowing sex-restric-
tive athletic scholarships provided as
part of sex-restrictive athletic teams to
the extent the operation of such teams
is consistent with subparagraph 86.37
(c) (1) and the athletics- section of the
regulation (§ 86.41).

66

Section 86.38 requires, as did its pred-
ecessor section, that assistance in mak-
ing outside employment available -to
students, and that employment of stu-
dents by a recipient roust be undertaken
in a nondiscriminatory manner.

67

Section 86.39, in addition to incor-
porating § 86.36 of the proposed regula-
tion, requires that U full coverage health
service is offered by recipients -it must
include gynecological care. This require-
inent should not be interpreted as re-
quiring- the recipient to employ a
specialist physician. Rather, it is the
Department's intent to require only that
basic services in the -gynecological field
such as routine examinations, tests and
treatment be Provided where the recip-
ient has elected to offer full health-serv-'
ice coverage. Any limitations on health
services offered cannot be based on sex.

-68-
The content of 'paragraph '86.40 ta) is

unchanged from -the earlier proposal.
The changes in paragraph 86.40(b) sum-
marized above continue _to require that-
pregnancy, childbirth, false pregnancy,
'termination of- pregnancy or recovery
therefrom be treated like any other tem=
PelarY-disability. In response to many
comments; the regulation now provideS
in subparagraph 86.40(b)12) that a re-
tiplent may require a student who1s -ur
has recently- -been pregnant -to obtain- a
doctor's_certificate as to -her ability to
participate in the normal education pro-
gram or activity so long as such-a certifi-
cate is required of all students--for other
physical or emotional conditiens. Sub-
paragraph 86.40(b) (3) now- allows a
recipient to operate, a portion of its
program or activity separately for preg-
nant students. However, it prohibits
mandatory assignmerit of students -to
such_classeis or schobls and the instruc-
tional- program offered-separately mint
be- comparable to that offered to non-
pregnant students.
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Section 86.41. the athletics section of
idgulation, has been changed to meet

..unie of the problems raised by the
cumments. Many comments received
during the comment period indicate some
confusion as to whether intramural
piogiams are covered by this section
Since the intent is to cover intramurals,
the phrase "interscholastic. intercolle-
giate, club or intramural athletics" has
been substituted for the term "athletic
Programs" appearing in the first sen-
tence of paragraph 86.38(a) of the pro-
posed regulation.

70

Paragraph 86.41(a) provides that ath-
letics must be operated without discrimi-
nation on the baSis of sex. The De-
partment continues-go take the position
that athletics constitute an integral part
of the educational processes of schools
and colleges and, as such, are fully sub-
ject to the requirements of title IX
eyen in the absence of Federal funds
going directly- to athletics. Except for
certain specific exemptions not directly
Pertinent to athletics, paragraph_901(a)
of title-IX is virtually identical to para-
graph 601(a) of (title VI of the. Civil
Rights Act of 1964. Since the language
of title IX so closely parallels that of
title VI, in- the absence -of- specific Con-
gressional indications to the contrary;
the Department has basically, interPreled
title IX consistently with interpretarons
of title VI in similar -areas. Under title
VI, the courts haVe consistently-consid-
ered athletics sponsored by educational
institutions -to be an- integral part of
thzt institution's-education program or
activity and. consequently, covered by
title VI. See, for example,. Swann v.
Charlotte-Mecklenburg Board of Educa-
tion, 402 U.S. 1, 18 (1971) and United
States v.- Jefferson- County-Board -o1 Ed-
ucation, 372 F.2d 836,-891 (5th Cir.:1966) ,
affirmed en bane. 380 F.2d 385 (5th Cir.
1967) cert. denied- sub nom. United
States v. Caddo Parish Board el....Edu-
cation, 389 U.u. 840 (1967).

71

Similarly, in cases. wherein plaintiffs
have -challenged -state and- local rules
Prohibiting competition betlieen men and
Women in high school athletics-as -being

violation of the equal protection clause
of the Fourteenth Amendment, inter-
scholastic sports have been specifically
recognized as part of the education proc-
ess. Brenden_v. IndependenttEchool_pis-
trict 742, 477 F.2d 1292,_1297 -1299- (8th
Cir. 1973) :-Bucha v. Illinois High School
Association '31 F. Supp. 69, 74 (M.15.111.

-1972); cf. Hass. v. South Bend Commu-
nity School Corporation, 289 N.E. 2d 495,

499 (8. Ct. Ind. 1972) and Reed v. Ne-
braska School Activities AssoViatign, 341
F. Supp. 258, 262 (D. Neb. 1972).

72

In addition, § 844 of the .Education
Amendments -of 1974 (Pub. L. 93-380)
-n0n1Pelstne ,Department to -*!(Pirepare,
and_publish proposed

implementing, the provisions of title IX
of the Education Amendments of
1972 " which shall include with re-
spect to intercollegiate athletic activities
reasonable provisions considering the na-
ture of particular sports." Thus, in light
of the case law under title VI and the
Fourteenth Amendment, and the Con-
gressional mandate to cover intercollegi-
ate athletics in § 844 of Pub. L. 93-380,
the Department believes that coverage
of athletics is mandated by title IX and
that such coverage must be reflected in
the regulation.

73

A substantial number of comments was
received by the Department on the vari-
ous issues raised concerning the athletic
Provisions of the proposed regulation.
Numerous comments were received favor-
ing a proposal submitted by the National
Collegiate Athletic Association that the
revenues earned by revenue-producing
intercollegiate sports be exempted front
coverage under this regulation. Other
comments were submitted against this
proposal.

74

The NCAA proposal was not adopted.
There is no baSis under the statute for
exempting such sports_ or their revenues
from coverage of title IX. An amendment
to the Education Amendments of 1974
was introduced by Senator John Tower
on the floor of the Senate specifically
exempting, from title IX revenue from
revenue-producing intercollegiate ath-
letics. 120 Cong. Rec. S-8488 (daily ed.
May 20, 1974). The "Tower Amendment"
was deleted by the conference committee
and was, in effect, replaced- by the so-
called "Javits Amendment" which be-
came § 844 of -Pub. L. 93-380 mandating
that the Department publish proposed
title IX regulatiOns whch would include
"reasonable provisons" covering inter-
collegiate athletics.

75

In response to the comments, while
paragraph 86.41(a) remains substan-
tively the same -as-its- predecessor, the
remainder of -the- athletics section has
beed -changed. Paragraph 86.38(b) of the
proposed regulation required an annual
determination of student interest by- a-
recipient. Tills provision was wide17,-11*-*
interpreted as requiring -institutions-to
take an annual poll-of the student body
and to offer all sports in which a major-
ity of the student body expressed interest
and abolish these in which there is no
interest; The Departreent's intent, hoW-
ever, i§ -lo requireAnistitutions -to take
the interests of 'both sexes into account
in determining What Sports to offer. As
long as there is he dtsorimination against
members of either -the institution
May offer whatever sports it desires. The
"determination of student interest" pro-
vision has been removed, A new _Para-
graph 86.41(0) (0-reqUirei institutions to

,select "sp3,rts-and of- competition_
Which effeetively accommodate the, in-
terests andabilities -of members of bath
sexes.":In so doing,. an institution should
-consider by a reasonable method It deems
appropriate,: the interests of both sexes.

June.6, 1975

Paragraph 86.38(e) of the proposed
regulation required all- recipients spon-
soring athletic activities to take certain
affirmative efforts aith regard to mem
bets of the sex for chfch athletic oppor-
tunities "lave been limited notwithstand-
ing the lack of any finding of discrimi
nation. Since such a requirement could
be considered "affirmative action" and
was somewhat inconsistent with § 863.
it has been deleted. However, "affirma-
tive effort." may still be required pur-
suant to paragraph 86.3(0 or may be
undertaken on a voluntary basis pur-
suant to 'paragraph 86.3(b). Paragraph
86.41(b) permits separate teams. for
members of each sex where selection for
the team is based on:Competitive skill or
the activity involved is a contact sport.
If, however, a team in a non-contact
sport, the membership of which is based
on skill. is offered for members of one
sex and not for members of-the other sex,
and athletic opportunities for the sex
for vom-no tearn is available have pre-
viensly been limited,-Individuals of that
sex must be allowed to compete for the
.team offered. -For example, if tennis is
offered-for men and not-for women and
a 'woman wishes to play on the tennis
-team, -if- women's sports have previously
been limited at the -institution in ques-
tion, that woman -may compete for a
-place on-the "men's" team. However; this
provision does not alter the responsibility
which a :recipient his under §136.41(c)
with regard to the_provision of- equal op-
portunity. Under § 8641(c) (ii, recipients
are-required to select "sports and levels
of competition which effectively accomo-
date the interests and _abilities of-mem-
bers of .both sexes." Thus, an institution
would =be required to provide separate
teams for -men and women in situations
-where the provision -of only'-one team_
would -not "accommodate- the interests
and 'abilities of members-cif both sexes."
ThiS proVision, of course, applies whether
sports are contact or non-contact. As in
the section-on physical education, a-con-
-tact sport is defined by using some ex-
amples and leaving the status-of other
sports to be-Tletermined on -the-basis of
whether their purpose or_ major activity
involves bodily contact.

76

Paragraph 86.41(c)- retains the sub-
stance of paragraph 86.38(d) of the pro-
posed regulation but has been expanded
to provide more guidance on what factors
the Department considers- integral to
providing equal opportunities in athlet-
ics. A list has been provided for the
guidance of recipients of items which
will be considered by the Office for Civil
Rights in evaluating 'a recipient's inter-
scholastic, intercollediate, club or intra-
mural athletics to dete,rmine if equal op-
portunity is available. -mere -items will
be considered ivhether or not a recipient
sponsors separate teat*, since. inequality
of opportunity may,, exist- even where
women participate; oil the-Same teams
with men. The. enumeration -of items. is
not intended as a limitation on the items
which the ,Department may deem -per-
tinent for consideration during -a par-
ticular compliance investigation or re-
view.
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77

As providedin the proposed regulation,
the Department will not consider, as a
per se failure to provide equal opportu-
nity, unequal aggregate expenditures for
members of each sex or unequal expendi-
tures for male and female teams if such
separate teams are offered or sponsored.
Clearly, it is possible for equality of op-
Dortunity to be provided without exact
equality of expenditure. However, any
failure to provide necessary funds for
woraen's teams may be considered by
the Department in assessing equality of
opportunity for members of each hex.

78

Finally, paragraph 8641(d) has been
added to provide a period of time similar
t6 that allowed in. the area of physical
education for recipients to adjust their

!athletics offerings to comply with the
requireinents of the regulation. The De-
partment will construe this section as
requiring recipients to comply before the
end of the adjustment period wherever
possible.

79
The last substantive change in Sub-

part D Is the addition of specific exemp-
tion of textbooks `and- curricular mate-
rials from the scoeTe of the regulation.
The new eection explicitly states the De-
PartMent's Position that title rt does not
reach the use of textbooks and curricular
materials on the basis oftheir portrayals
of Individuals in a stereotaple mapner
or on the'basis-that they otherwise pro-
ject discrimination against persons on
account of their sex. As stated in -the
preamble to the propose, d regulation, the
Departthent recognize-a that sex stereo-
typing in textbooks and curricular mate-
rialsi is a. aerie-tit-matter. However, the
imposition of "restrictions in this area
would inevitably limit_commtmication
and would thrust -the Department into
the role of Federal censor. There Is no
evidence' in the -legislative his' tory that
the proscription in title IX against sex
discrimination should be -interpreted. as
requiring, prohibiting or lizniting the use
of any 'such material Normal rules of
statutory constriction require the De-
Pertinent,' wherever nosSible, to inter-
pret statutory- language in such a way
as to avoid-potential conflicts with the
Constitution. Accordingly, the Depart-
ment has construed title IX as not reach-
ing textbooks and curricular materials
on the ground that to follow another
interpretation might place the Depart-
meat in A position of limiting free ex-
pression in violation of the First Amend-
ment.

80
The Department received aumber of

comments as _well as one petition con-
cerning discrimination in textbooks and
curricularmaterials. The comments- in
favor of including coverage of textbooks
and curricular materials' came from na-
tional organizations, several .college or
university presidents or chancellors,
several local school superintendents,
several-local organizations and interest
groups, and .a number of hulividuali.

- Comments opposing coverage were also
submitted.

SUBPART E-- CHANGES

81

Sections 86.41 through 86.51 are re-
designated as §§ 86.51 through 86.61.
Subparagraph 86.51(a) (4) is added pro-
Viding as follows: \

A recipient shall not grant preferences to
applicants for employment on the basis of
attendance at-any educational institution or
entity which admits as students only or pre-
dominantly members of one Sex, if the giv-
ing of such a preference has the effect of
discriminating on the basis of sex in violation
of this Pant

82

Subparagraph 86.51(b) (2) is amended
to add after the word "termination" the
words "application of nepotism policies."
Subparagraph 86.51(b) (8) is amended
to delete the words "pregnancy leave"
and to substitute therefor the words
"leave fort' pregnancy, childbirth, false
pregnancy, termination of pregnancy."

83

Section 86.53 is amended by deleting
§ 86.53(a) and substituting the following:

(a) Nondiscriminatory recruitment end
hiring. A recipient shall not discriminate on
the basis of sex in the recruitment and hiring
of employees. Where a recipient has been
found to be presently discriminating on the
bads of sex in the recruitment or hiring of
employees, or has in the past so discrimi-
nated, the recipient shall recruit members of
the rex so discriminated against so as to over-
come the effects of such past or present
discrimination.

84

Section 86.54 is amended by deleting
paragraphs 86.44 -(b) and (c) as they 81)-
peared in the proposed regulation and by
substituting a new Paragraph 86.54(b) to
read:

.(b) Results in the payment of wages to
employees of one sex at a rate less than: that
paid to employees of the opposite sex for
equal work on jobs the performance of which
requires equal skill, effort, and responsibility,
and Which are performed under similar work-
ing conditions.

.85-

Paragraph 86.55(c) is amended by de,
feting= the words "operate to." Section
8t67 is amended by deleting paragraphs
88.67 (b) , (c), (d) and (e)- and by substi-
tuting_ therefor language:

(1) Prohibiting discrimination- in em-
ployment -on the basis of pregnancy;
childbirth, -false pregnancy, termination
of:Pregnancy, or recovery- therefrom.

(2) Requiring treatment of pregnancy,
childbirth, false pregnancy,-termination
of pregnancy, and recovery -therefrom,
to be treated as any other temporary dis=
ability-for-the purposes of leave, seniority
and-other benefits or services.

(3)- Requiring, where a:recipient does
not maintain-a leave policy or where an
employee does not qualify for leave under
such a policy because of inadequate lon-
gevity on the job, that the recipient shall
treat- an employee's pregnancy, child-
birth, false pregnancy, termination of
pregnancy, and recovery therefrom, as a
justification for reasonable leave _without
pay with guaranteed reinstatement upon
her return.

86

Section 86.60 is amended by deleting
the term "Ms."

ANALYSIS

87.

Before discussing the substantive
changes in Subpart E, one explanation is
needed regarding a section that was not
changed. Subpart E generally follows the
Sex Discrimination ,Guidelines (29 CFR
Part 1604) of the Equal Employment Op-
portunity Commission (EEOC) and the
regulations of the Office of Federal Con-
tract Compliance (OFCC), United States
Department of Labor (41 CFR Part GO) .
The EEOC administers title -Ina of the
Civil Rights Act of.1964, which prohibits
employment discrimination, and the
OFCC is responsible for the coordination
and implementation of Executive Order
11246, as amended, which prohibits em-
ployment discrimination by-Federal con-
tractors. HEW is responsible for- admin-
istration, pursuant to the OFVC regula-
tions, of the Executive Order as to Fed-
eral contractors who are educational in-
stitutions. Virtually alll recipients subject
to this Part 86 are also subject to title
VII and many are also subject to the Ex-
ecutive Order. Except in the area of
fringe benefits, where Subpart E of the
title EX regulation differs from the title
VII Sex Discrimination Guidelines of the
EEOC, an employer who complies with
the title DI regulation will generally -be
complying both -with title VII and the
Executive Order. It should be empha-
sized, however, that nothing in the title
IX regulation alters any responsibilities
that an employer may have under the
Executive Order or title VII. Paragraphs
86.3(b) and 86.6(a) of Subpart A have
been modified to accentuate this point.

88

Accordingly, subparagraphs 88.56(b)
(2) of Subpart E remains the same as
subparagraph 88.48(b) (2) as It appeared
in the ProPooed regtdation and continues
to follow the Executive Order regula-
tions in requiring that fringe- benefit
plans provide either for equal periodic
benefits to members of each sex or equal
Contributions by the employer for mem-
bers of each sex 86.39 imposes identi-
cal requirements for student benefit
plans). The title VII Sex Discrimination
Guidelines of the EEOC differ in that
they prohibit payment of unequal pe-
riodic benefits on the basis of sex and
Preclude employers from justifying un-
equal periodic benefits on the basis of
differences in cost for melee and for fe-
males. While the approach taken in_the
final, regulation is felt to be the most
reasonable at present, the Secretary rec-
ognizes -the need to move toward some
provision for equality in periodic benefits.
In view of the potential problem_ s associ-
ated with such& provision and also with
the present inconsistency between the
EEOC, OFCC and HEW approaches, the
Piesident luta directed that a report be
prepared by October 15 recommending a
single approach.
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89

Subparagraph 86 51(a) (i) makes it
clear that the regulation applies to part-
time employees: In the preamble to the
proposed regulation it was stated that
the sectioa/concerning fringe benefits
(now § 8656) would be interpreted as-
follows: ,/t would require that where an
institution's female permanent em-
ployees are disproportionately part-time
or ,its permanent part-time employees
are disproportionately female, and the

institution does, not proVide its- perma-
nent part-time employees fringe benefits
proportionate to those provided full time
employees, the- institution demonstrate
that such a manner of providing fringe
benefits does not discriminate on the
basis of sex. Assuming the absencaeof
discriminatory hiring practices on the
part of an employer which channel fe-
male job applicants into part-time posi-
tions, it is questionable whether the
Department has the authority to place
the burden on an _employer to. demon-
strate that failure to give part-time em-
ployees fringe benefits proportionate to
those provided to full-time employees
under the circumstances stated above is
not discriminatory. Since discriminatory
hiring practices which channel female
job applicants into part-tithe jobs are
clearly prohibited by subparagraph 86.-
51(a) (1), and because of the questions
which may be raised as to the soundness
of the interpretation given to § 86.56 in
the preamble to the proposed regulation,
the Department will aasume the initial
burden of demonstrating that a particu-
lar method of- providing fringe benefits
to- part -time employees is discriminatory.

90

Subparagraph 86.51(a) (4) parallels
paragraph 86.23(b) which concerns stu-
dent recruitment. It prohibits recipients
from grunting preferences to employ-
ment applicants who- are- graduates of
particular institutions, the student bod-
ies of which are exclusively or predomi-
nantly of one sex, if the effect of such
preferences results in discrimination on
the basis of sex.

91

Paragraph 86.43(a) as it appeared in
the proposed regulation required recip-
ients who recruit for employment to
make Comparable efforts to - recruit
members of each sex. Paragraph 86.53
(a) of- the final regulation no longer
requires comparable efforts but provides
that a recipient shall not discriminate
on the basis of- sex in the recruitment
and hiring of employees. This change
recognizes that, under some circum-
stances, an employer may expend greater
efforts- to recruit members of one -sex
without discriminating against members
of the other. For example, where a school
district Ls located close to an all-female
private undergraduate school, the dis-
trict may have to expend greater efforts
to recruit male teachers than it will have
to use to recruit female teachers. How-
ever, where a recipient is presently dis-
criminating on the basis of sex,' or has

'

in the past so discriminated, it shall take
remedial action to recruit members of
the sex aiscriminated against until the
effect of such past dirrimination no
longer exists.

92
In response to the public comments,

the language of paragraph 86.54(b) has
been simplified over the language ap-
pearing in the proposed regulation to
prohibit a recipient front enforcing any
policy or practice which results in the
payment of wages to members of one sex
at a rate less than that paid to members
of the other sex for equal work on Jobs,
the performance of which requires equal
skill, effort and responsibility, and which
are performed under similar working
conditions. This makes the title IX regu-
lation consistent with the wording of the
Equal Pay Act of 1963, Pub.'L. 88-38, 29
U.S.C. paragraph 206(d), and will ena-
ble the Director to rely on the case law
established under the Equal Pay Act to
interpret and enforce paragraph 86.54.
(b).

93

Paragraphs 86.57 (b), (c) and (d) have
been slightly modified from the earlier
version to make it clear -that a recip-
ient cannot discriminate on the basis
of pregnancy, childbirth, false Pregnancy)
termination of pregnancy and recovery
therefrom and that such conditions and
any temporary disabilities resulting
therefrom must be treated by the- recip-
ient as any other temporary disability
for all job-related purposes,

94

Paragraph 86.47(e) in the proposed
regulation provided that an employee
could not be required to commence leave
related to pregnancy so long as her physi-
cian certified that she was capable of
Performing her duties, and that she must
be allowed to resume work after such a
leave no more than two weeks after her
physician certifies that she is capable
of doing to or, in the case of an employee
who is a teacher, at the beginning of the
first academic term after such certifica-
tion is made. This section has been com-
pletely deleted from the final regulation
since it is inconsistent with paragraph
86.57(b) which requires that all condi-
tions related to pregnancy be treated as
disabilities for job-related purposes. If a
recipient requires that any employees
suffering from a temporary disability be
required to obtain a physician's certifi-
cation that they are capable of continued
work, then it may also require such a cer-
tification from pregnant employees. If
a recipient requires: all employees who
take sick leave for a temporary disability
to return to work after such leave two
weeks after a physician certifies that such
employees are capable of returning, then
the same procedure must be utilized for
pregnant employees. However, if none of
these certifications It required for other
temporary disabilities, none may be re-
quired of pregnant employees. Likewise,
a recipient may not require pregnant
employees to give advance notice of when
they intend to commence sick leave um-

0

leis such advance notice is also required'
of all other employees who intend to go
on sick leave due to a temporary dis-
ability in cases where advance knowledge
of the absence makes Such notice pessi-
ble.

:)5 .

Paragraph 86.60(a, prohibits pre-em-
ployment inquiries es to an applicant's
marital status since such inquiries are
frequently the foundation for discrimina-
tion against married women. Subpara-
graph 86 21(c) (4) in Subpart C contains
a similar prohibition with regard to pre-
admission inquiries. The proposed reg-
ulation proscribed inquiries into whether
a job applicant was "Ms., Miss or Mrs "
Since under paragraph 86.60(b) inquiries
as to the sex of an applicant may be made
so long as it is made of members of both
sexes and Is not used to discriminate, the
inquiry proscribed in paragraph 86.601 a)
as to whether an applicant is "Ms.. Miss
or Mrs." has been changed to delete the
"Ms."

96

Finally, § 86.51 permits consideration
of sex in making employment decisions
where sex is a "bona fide occupational
qualification." This section is retained in
the final regulation to make the title IX
regulation consistent with the Sex Die-
elimination Guidelines of the EEOC and
with the fordo regulations implementing
Executive Order 11246. This section will
be interpreted narrowly, consistent with
interpretations already made under title
VII of the Civil Rights Act of 1964 and the
Executive Order. ,

SUBPART F

§ 86.71 Interim Procedures
'For the purposes of implementing this Part

during the period between its effective date
and the final issuance by the Department of
a consolidated procedural regulation appli-
cable to title IX and other civil rights au-
thorities administered by the Department,
the procedural provisions applicable to title
'VI of the Civil Rights Act Of 1984 are hereby
adopted and incorporated herein by refer-
ence. These procedures may be found at 45
CPR SS 80-8-80-11 and 45 CFR Part 81.

The Secretary has Chosen to adopt the
title VI procedures for use. during the
interim period between the effective date
of this regulation and effectiveness of the
final consolidated procedural regulation
to simplify enforcement during that time
and to avoid applying a different proce-
dure for enforcement of requirements
concerning discrimination based on race,
color, or national origin from those based
on sex. The Department is publishing,
simultaneously with this final regulation,
a proposed consolidated procedural reg-
ulation which will apply to most of the
Department's civil rights enforcement
activities. Comments on that proposal are
solicited, as provided in the notice of pro-
posed rulemaking, for 45 days.

QtrESTioNS

Questions concerning the application
or interpretation of this regulation should
be addressed to the Regional Directors
of the Office for Civil Rights whose
addresses are as follows :
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Region I-Mr. John G. Bynoe, .RKO
General Building, 5th Floor. Bulfinch
Place, Boston,.Mas.sachusetts 02114.

Region II-Mr. Joel Barkan, 26 Fed-
eral Plazg, Room 3908. New York 10007.

Region III-Mr. Dewey Dodds, Gate-
way Building,3535 Market Street, Phila-
delphia, Pennsylvania 19101. -

Region IV-Mr. William Thomas, 50
Seventh Street, N.E., Room 404, Atlanta,
Georgia 30323.

Region V-Mr. Kenneth A. Mines, 309
W. Jackson Boulevard, 10th Floor, Chi-
cago. Illinois 6Q606.

Region VI-Ms. Dorothy D. Stuck, 1114
Comtierce Street, Dallas, Texas 75202.

Region VII-Mr. Taylor D. August, 12
Grand Building, 12th and Grand Avenue,
Kansas City, Missouri 64106.

Region VIII -Mr. Gilbert 1). Roman,
Room 11037 Federal Building, 1961 Stout
Street, Denver, Colorado 80202.

Region IX-Mr. Floyd L. Pierce, 760
Market Street, Room 700, San Francisco,
California 94102.

Region X-Ms. Marlaina*Kiner, 6101
Arcade Plaza Building, 1321 Second
Avenue, Seattle, Washington 98101.

Dated: May 27,1975.
CASPAR W. WEINBERGER,

Secretary.
Dated: May 27, 1975.
Approved:

GERALD R. FORD,
President.*

Part 86 is added to read as set forth
below:
PART 86-NONDISCRIMINATION ON THE

BASIS OF SEX' UNDER FEDERALLY AS-
SISTED EDUCATION PROGRAMS AND
AC1 IYMF.S

Subpart A-Introduction
Sec.
NI Purpose and Weeny° date.
08.2 Definitions.
86.3 .Remedial and affirmative action and

self-evaluation.
86.4 Assurance required.
86.5 Transfers of property.
eits Effect of other requirements.
85.7 Effect of sumloymentNopportunitles.
86.5 Deeignation of -responsible employee

and adoption of grievance pro-
cedures.

86.G Dissemination of policy.

Subpart I-Corers&
88.11 Application.
88.12 Educational institutions controlled by

religious organisations.
86.13 Military and merchant marine edu-

cational institutions.
86.14 Membership practices; of certain or-

ganizations.
88.15 Admissions.
86.18 Educational institutions e1lgible to

submit transition plans.
86.17 Transition plans.
86.15-86.20 (Reserved].
?Warped C-Otscrindnation en tho Sesta of ties

In Admission end Remit:nerd Prohibited

841.21 Admission.
56.= Preference in admiration.
13e.23 Recruitment.
S624-8820 (Reserved).
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Subpart D-Discrimination on the Basis of Sek
In Education Programs and Activities frehibltexl

Sec.
8831 Education programs and activities
86.32 Housing.
88.33 Comparable facilities.
86.34 Access to course offerings,
86.35 Access to schools operated by L.E.A.s.
86.36. Counseling and use of appraisal- and

counseling materials.
86.37 Financial assistance.
86.38 Employment assistance to students.
86.39 Health and insurance benefits and

services.
86.40 Marital or parental status.
86.41- Athletics.
86.42 Textbooks and curricular material.
86.43 -88.50 [Reserved'.
Subpart E-1-'0IscrImInatlan on the Basis of Sex in

Employment in Education Programs and Activi-
ti

86.51 Employment.
86.52 Employment criteria.
86.53 Recruitment.
86.54 Compensation.
86.55 Job classifleation and structure
86.56 Fringe benefits.
86.57 Marital or parental status.
86.58 Effect of State or locai law or other

requirements.
86.59 Advertising.
86.60 Pre-employment inquiries
86.61 Sex as bona -fide occupational qualill-

cation.''
86.62-86.70 fReservedf.

Subpart F-Procedures
86.71 Interim procedures.

Subpart A-Introduction
§ 86.1 Purpose and effective date.

The purpose of this part is to effectu-
ate title IX of the Education Arnend-'
meets =of 1972, as amended by Pub. L.
93-568, 88 Stat. 1855 (except sections
904 and 906 of those- Amendments)
which Is designed to eliminate (with cer-
tain exceptions) discrimination on the
basis of sex in any-education program
or activity receiving Federal financial as-
sistance, whether or not such progranm_
or activity is offered or sponsored by an
educational institution as defined in this
part. This part 13 also intended to effec-
tuate section 844 of the Education
Amendments of 1974, Pub; L. 837380, 88,
Stat. 484. The effective date of this part
shall be July 21, 1975. yz
(Sece._901, 902, Educition/Amendments of
1972; 86 Stat. 378, 374; 20 1:1J3.C. 1581, 1682,
as amended by Pub. 14,93-880, a8 Stat. 1886,
and 8eo. 844, Education Amendments of
1974.88 Stat. 4841,Pilb.,L. 93-380)

§ 86.2 Definitions.
As used in this part, the term-
(a) /"Title IX" means title IX of. the

Educition Amendments of 1972; "Pub. L.
92=-318, as amended by-section 3 of Pub.
L 93-568, 88 Stat. 1855", except 431 904
and 906 thereof; 20 D.S.C. *1 1681, -1682,
160,1685,1686.

(b) "Department" means the Depart-.
ment of Health, Education, and Welfare.

(c) "Secretary'" mean the Secretary
of Health, F.dUca,tion, and Welfare. .

(d)' "Director" means the Direitor ;of
the Office for Civil Rights of the Depart-
ment. .

(e) "Reviewing Authority" means that
component of the Department delegated
authority by the Secretary to appoint,
and to review the decisions of, adminiv;
trative law judges in cases arising under
this Part.

(f) "Administrative law judge" means
a person appointed by the reviewing au-
thority to preside over a hearing held

..under this Part.
(g) ".Federal financial assistance'

means any of the following, when au-
thorized or extended under a law ad-
ministered by the Department:

(1) A grant or,loan of Federal finan-
cial assistance, including funds made
available for:

(1) The acquisition, construction, ren-
ovation, restoration, or repair of a
building or facility or any portion
thereof; and

(ii) "scholarships, loans, grants.
wages or other funds extended to any
entity for payment to or on behalf of
students admitted to that entity, or ex-
tended directly to such students for pay-
ment to that entity,

(2) A grant of Federal real or ::ersonal
property or any interest therein, in-
cluding surplus property, and the pro-
ceeds of the sale or transfer of such
property,, if the Federal share of the fair
market value of the property is not, upOn
such sale or transfer, properly accounted
for to the Federal Government.

(3) Provision of the services of Fed-
eral personnel.

(4) Sale or lease of Federal property
or any interest therein ,at nominal con-
sideration, or at consideration reduced
for the purpose of assisting the recipient
or in recognition,Of public interest to be
served therebyor permission to use Fed-
eral property or any interest therein
without' consideration.

(5) Afiy other contract, agreement, or
arrangement which has as one of its
purposes the provision of assistance to

,any- education program or activity, ex-
cept a contract of insurance or guaranty.

(h) "Recipient" means any State or
political subdivision thereof, orany in-
strumentality,of a State or political sub-
eliiiision thereof, any public or private
agency, institution, or organization, or
other entity, or any person. to. whom

.Federal financial assistance Is extended
-directly or through another recipient and
.which operates an education program 'or
activity which receives or benefits from
such assistancerincluding any subunit,
successor; assignee, or transferee thereof.

(1) "Applicant" means one who sub-
mits an application, request, or plan re-
quired to be approved by a Department
official, or by -a recipient, as a condition
to becoming a recipient.

;(.1) "RdUcational institution", means a
local educational agency (L,EA.) as de-
fined by Section 801(1) of the Elemen-
tary ane, Secondary EducatiOn Act of
1965 (20 U.S.C. 881), a preschool, a pri-
vate dbxnentary or secondary, school, or ,.
an applicant or recipient of the type de-
'fined by paragraph (k), (I), fm), or (n)
of this section.
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(le restitution of graduate higher
education" means an institution which.

(I) Offers academic study beyond the
bachelor of arts or bachelor of science
degree, whether or not leading to a cer-
tificate of any higher degree in the liberal
arts and sciences; or

1/42) Awards any degree in a profes-
sional field beyond the first professional
degree kregardless of whether the first
professional degree in such field is
ae arded by an institution of undergrad-
uate higher education or professional
education) ; or

(3) Awards no degree and offers no
further academic study, but operates or-
dinarily for the purpose of facilitating
research by persons who have received
the highest graduate degree in any field
of study.

11 "Institution of undergraduate
higher education" means.

tl; An institution offering at least two
but less than four years of College -level
study beyond the high school level, lead-
ing to a diploma or an associate degree.
or wholly or principally creditable toward
a baccalaureate degree; Or

(2) An institution offering academic
study leading to a baccalaureate degree,
or

(3) An agency or body which certifies
credentials or offers degrees, but which
may or may not offer academic study.

(in) "Institution of professional edu-
cation" means an institution (except any
institution of undergraduate higher edu-
cation) which offers a program of aca-
demic study that leads to a first profes-
sional degree in a field for which there
is a national specialized accrediting
agency recognized by the United States
Commissioner of Education.

,(n) "Institution of vocational educa-
tion" means a school or institution (ex-
cept an institution of professional or
graduate or undergraduate higher edu-
cation) which has as its primary Purpose
preparation of students to pursue a tech-
nical, skilled, or semiskilled occupation
or trade, or to pursue study in a techni-
cal field, whether or not the school or
institution offers certificates, diplomas,
or degrees and whether or not it offers
fulltime study.

(o) "Administratively separate unit"
means a school, department or college of
an educational institution (other than a
local educational agency) admission to
which is Independent of admission to
any other component of such institution.

(p) "Admission" means selection for
part-time, full-time, special, associate,
transfer, exchange, Cr any other enroll-
ment, membership, or matriculation in
or at an education program or activity
operated by a recipieet.

(q) "Student" means a person who
has gained admission.

(r) "Transition *plan" means a plan
subject to the approval of the United
States Commissioner of Education
pursuant to section 901(a) (2) of the
Education Amendments of 1972, under
which an educational institution oper-
ates in making the transition from being
an educational institution which admits
only students of- one sex to being one

adreits students of both sexes
without discrimination.
(Secc. 901. 902. Education Amendments of
1972. 86 scat. 37J, 374, 20 U.S.C. 1681, 1682)

§ 86 3 Remedial arid affirmathe action
and belf-evaluation.

se Remedial action. If the Director
fled., that a recipient has discrim.nated
against persons on the basis of sex in an
education program or activity, such
recipient shall take such remedial ac-
tion as the Director deems necessary to
overcome the effects of, such .discrimina-
tion.

bi A ainatit.e action. In the absence
or a finding of discrimination on the
basis of sex in an education program or
activity, a recipient may take affirma-
tive action to overcome the effects of
conditions which resulted in limited
participation therein by persons of a
particular- sex. I4othing herein shall be
interpreted to alter any affirmative ac-
tion obligations which a recipient may
have under Executive Order 11246.

(c) Self-evaluation. Each recipient
education institution, shall, within one
year.of the effective date of this part.

(I) Evaluate, in terms of the require-
ments- of this part, its current policies
and practices and the effects thereof
concerning admission of students, treat-
ment of studenti, and employMent -of
both academic and non-academic per-
sonnel working in connection with the
recipient's education program or activ-
ity;

01) Modify any of these policies and
practices which do not or may not meet
the requirements of this part; and

UM Take appropriate remedial steps
to eliminate the effects of any discrimi-
nation which resulted or may have re-
sulted from adherence to these policies
and practices.

(d) Availability of self-evaluation and
related materials. Recipients shall mam-
tain on file for at leastithree years fol-
lowing competition of the evaluation re-
quired under paragraphqc) of this sec-
tion, and shall provide toethe Director
upon request, a description of any
modifications made pursuant to sub-
paragraph (c) (ii) and of any remedial
steps taken pursuant to subparagraph
(c)
(Secs. 901, 902, Education Amendments of
1972, 86 Stat. 373, 374, 20 U.S.C. 1681, 1682)

§ 86.4 Assurance required.
(a) General. Every application for

Federal financial assistance for any -edu-
cation prograin or activity..shall as con-
dition of its approval- contain or be ac-
companied by an assurance from the ap-
plicant or recipient, satisfactory to the
Director, that each education program or
activity operated by the applicant or
recipient and to which this part applies
will be operated in compliance with this
part. An assurance of compliance with
this part shall not be satisfactory to the
Director If the applicant or recipient to
whom such assurance applies 'fails to
commit itself to take whatever remedial
action is necessary in accordance with
§ 88.3(a) to eliminate existing discrimi-
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nation on the basis of sex or to eliminate
the effects of past discrimination
whether occurring prior or subsequent tct
the submission to the Director of such
assurance.

(0) Duration of obligation. (I, In the
case of Federal 'financial assistance ex-
tended to provide real property or struc-
tures thereon, such assurance shall obis
gate the recipient or, in the case of a
subsequent transfer, the transferee, fur
the period during stiich the real prop
erty or structures are used to provide an
education program or activity.

(2) In the case of Federal financial
assistance extended to provide peisured
pruperty, such assurance shall obligate
the recipient for the period during v. hid-,
it retains ownerchip or possession of the
property.

(3) In all other cases such assurance
shall obligate the recipient, for the pe-
riod during which Federal flnanciel as
sistance is extended.

(c) Form. The Director will specify
the form of the assurances required by
paragraph (a) of this section and the
extent to which such assurances will be
required of the applicant's or recipient's
subgrantees, contractors, subcontractors.
transferees, or successors in interest.
(Secs. 901, 902. Education Amendments of
1972._86 Stat. 373, 374, 26 USA., 1661, 16821

§ 86.5 Transfers of property.
If a recipient:sells or otherwise trans

fers property financed in whole or in part
with Federal financial assistance to a
transferee which operates any educa-
tion program or activity, and tLe Federal
share of the fair market value of the
property is not upon such sale or transfer
properly accounted for to the Federal
Government both the transferor and the
transferee shall be deemed to be recip-
ients, subject to the Provisions of Sub-
part B.
(Secs. 901, 902, Education Amendments of
1972, 86 Stat. 373, 374; 20 U.S.O. 1681, 1682)

§ 86.6 Effect of other requirements.
(a) Effect of other Federal provisions

The obligations "imposed by this part are
independent of, and do not alter, obliga-
tions not to discriminate on the basis of
sex impoSed by Executive Order 11246, as
amendedr sections 799A and 845 of the
'Public Health Service Act (42, U.S.C.
2951re9 and 298b-2); Title VII of `he
Civil Rights Act of 1984 (42 U.S.C. 2000e
et seq.) ; the Equal Pay Act (29 U.S.C:
206 and 206(d)) ; and-any-other Act of

;Congress or Federal regulation.
(Secs. 901. 902, 905, Education Amendments
of 1972. 86 Stat. 373, 374, 376; 20 U.S.C. 1681.
1682, 1685)

. (b) Effect of State or -local law or
other requirements. The obligation to
comply with this part is not obviated or
alleviated by any State or local law or
other requirement which would render
any applicant or student ineligible, or
limit the eligibility of any applicant or
student, on the basis of sex, to practice
any occupation o_ r profession.

(c) Effect of rules or regulations of
private organizations. The obligation to
comply with this,part is not obviated or
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alleviated by any rule or regulation of unless Subpart. C does not Apply to the
any organization, club, athletic or other recipient, and that inquiries concerning
league, or association which would the aPplication of title IX and this part
render any. applicant or student ineligi- to such recipient may be referred to the
ble to participate or limit, .L4te employee designated pursuant to § 86.8.
bility or participation of any applicant or to the Director.
or student, on the 'basis- of sex, in any (2) Each recipient shall make the ini-
education program or activity operated tial notification required by paragraph
by a recipient and which receives or ta) (1) of this section within-90 days of

beneflts from Federal financial the effective date of this part or of the
assistance. date this part first applies to such recipi-

ent, whichever comes later, which roil-
(Secs. 901, 902, Education Amendments .pf 'fication shall include publication in: (1)1972; 86 Stat. 373, 374: 20IISC 1681, 1682) Local newspapers; (ii) newspapers and
e86.7 Effect of employment opportuni- ,magazines operated by such recipient or

tics. / by student, alumnae, or alumni groups
The obligation to comply with this or or in connection with such recipient;

Part is not obviated or alleviated because and (iii) memoranda or other written
communications distributed to every-stu-employment opportunities in any oc- dent and employee of such recipient.cupation or profession are or may be

more limited for members of one sex b) Publications. (1) Each, recipient
shall prominently include a statement ofthan for members of the other sex. the policy described in paragraph (a)

(Sec-, 901, 902, Education ru,.andments of of this section in each announcement,
19"2, 86 Stat. 373, 374; 20 u s C 1681, 1682) bulletin, catalog, or application form
§ 86.8 Designation of responsible em- which it makes available to any person

ployee and adoption of grievance of a type described in paragraph (a) of
procedures. this section, or which is otherwise used

in connection with the recruitment of
(a) Designation of responsible em- students or employees.

ployee. Each recipient shall designate at (2) A recipient shall not use or dis-
least one employee to coordinate its ef- tribute a publication of the type de-
forts to comply with and 'carry out its scribed in this paragraph which suggests,
responsibilities under this part, including by text or illustration, that such xecip-
any investigation of any complaint lent treats applicants, students, or em-
communicateckto such recipient alleging ployees differently on the basis of sex
its noncompliance with-this phrt or al-
leging any actions which, would be pro-
hibited by thisvart. The recipient shall
notify all its -students and employees of
the name, office address and telephone

. number of the employee or- employees
appointed pursuant to this paragraph.

(b) Complaint procedure of recipient:
A recipient shall adopt and fpublisk.
grievance procedures providing.'-.. for
prompt and egfuitable- resolution of stu-
dent and employee 'complaints alleging
`any action which would be-prohibited by
this part.
(8eos. 901, -902, _Education Amendments of
1972, 88 Stat. 373, 374; 20 U.S.C. 1681, 1682)

§ 86.9 Dissemination of policy:.
(a) -Notification of policy, (11 Each re-

cipient shaThimplement specific and eon- anci to each education program or activ-
tinuing ste* to notify apPlicanto-for ad- ity operated -by such recipient which re-
f -Medan- and employment, students and ceives or benefits from Federal financial
parents of elementary and secondary
school stutente. employees, sources of re-
-fend of (applicants for admission and,
embloyment, and all unions or profes-
sional organizations holding collective
bargaining or professional agreements
With the recipient, that it does not Ws-
criminate on the basis of sex in the ,ed-
ucational programs or activities which it
operates, and that Is reqUired by title
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§ 86.13 Military and merchant marine

educational institutions.

This part does not apply to an educa-
tional institution whose primary purpose
is the training of individuals for a mili-
tary service of the United Statet or for
the merchant marine.
(Secs. 901, 902, Education Amendments of
1972, 86 Stat. 373, 374; 20 TJ.S.C. 1681, 1682)

§ 86.14 Membership practices oftecrtain
organizations:

(a) Social fruter_nities one
This part does not apply tc r
ship practices of social fra
sororities which are exem.. taxa-
tion under Section 501(a) of the In-
ternal Revenue Code of 1951, the active
membership of which consists prmarily
of students in attendance at institutions
of higher education.

(b) YMCA, YWCA, Girl Scouts, Boy
Scouts and Camp Fire Girls. This part
does not apply to the membership prac-
tices of the Young Men's Christian As-
sociation, the Young Women's Christian
Association, the Girl Scouts, the Boy
Scouts and Camp Fire Girls.

(c) Voluntary youth service organiza-
tions. This part does not apply to the
membership practices of voluntary youth
service orvankatiorte which are exempt
from-tax-..tion under Section 501(u) of
the Internal Revenue Code of 1954 and

except as such treatment is"permitted the membership of which has been
by this part. ' traditionally limited to members of one

(c) Distribution. Each recipient shall sex and principally to persons- of- less
distribute without discrimination on the than nineteen years of
basis of sex each publication. described (Secs. 901, 902, EducatT4

age.,
Amendments of

in paragraph. (b) of this section, and 1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 1682;
shall apprise each of its admission and Sec. 3(a) of P.L. 93-568, 88 Stat. 1862,

employment recruitment representatives amending Sec. 901)

of the policy of nondiscrimination de- § 86.15 Adinissions.
scribed in paragraph (a) of this section,
and require such representatives to 'ad- -(a) _Admissions to educational institu-
here to such policy. _ - -Omit Midi COJune 24,1973, are not-cov-

ered by thisitiart.
(Secs. 901, 962, Education Amendments of
1972, 86 Stat. 373.374; 20 U.S.C. 1681, 1882; (b) Administratively separate units.

For the purposes- only of this section,
' Subpart s-Coverage §§ 86.15 and 86.18, and Subpart C. each

,§ 86.11 Application. administratively separate unit shall be
Eicept as provided in this subpart, deemed to be an educational institution.

this Part 86 applies to every recipient (e) Application of Subpart C. Except
as provided in paragraphs -(c) and (d)
of this section, Subpart C applies to each
recipient. A recipient- to - which- Subpart
C.applies shall not-discriminate on the
basis of sex in admission or recruitment
in- violation-of that subpart.

(d) Educational, institutions. Except
as provided in paragraph:(e) of this sec-
tion as to-recipients which are- educa-
tional institutions, Subpart C applies
only to institutions of vocational educa-
tion, professional ducation.. graduate
higher education, d public institutions
of undergraduate gher education.

(e) Public if.etitu ions of undergradiz-
ate higher educat . Subpart C, does not
apply to any public institution of under-
graduate higher e tioh -which tradi-
tionally and continually from its estab-
listunent has had *a policy of admitting
only. students of\ one sex.
(Sect'. 901, 903, Education Amendments of
1972, 88 Stat. 373, 374; 20 II.S.C. 1681, 1682)

assistance.
§ 86.12 Educational institutions con

trolled by religious organizations.
(a) APplicatidn. This part does not ap-

ply to an educational institution which
is controlled by a religious organization
to the extent application of this part
would not be consistent with the religious
tenets of such organization.

IX and this part not to discriminate in (b) Exemption. An educational insti-
such a manner. Such notification shall_ tution which wishes to claim the exemp-
contain such information, and be made tion set forth in paragraph (a) of this
in such msuuier, as the DirectOr finds section, shall do so by submitting in
necessarY to apprise such persons of the writing to the Director a statement by
Protections against discrimination as- the highest ranking official of the insti-
sured them by title 'X and this part, but tutlon, identifying the-provisions of this
shall state at least that the requireinent part which conflict_with a apecific tenet
not:to discriminate in education pro- of the religious organization.
grams and a6tivitiee extends to employ- (Bees. 901, 902. Education Amendments of
went therein, and to admission thereto 1972, 86 Stat. 873, 874; 20 U.S.C. 1681, 1882)

13
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§ 86.16 Editratiotial institutions eligible

to submit transition plans.
ta) Application. This section applies

to each educational institution to which
Subpart C applies wit -a:

(1) Adinitted only students of one s
as regular students as of June 23
or

t2) Admitted only students of
as regular students as of June 23. nd6:,,
but thereafter admitted as regular stu-
dents, students of the sex not admitted

tprior to June 23, 1965.
(b) Provision for transition plans. An

educational institution to which this sec-
'non applies shall not discriminate on the
basis of sex in admission or recruitment
in violation of Subpart C unless it is car-
rying out a transition plan approved by
the United States Commissitmer of. Ed-
ucation as described in § 86.17, which
plan provides for the climMation of such
discrimination by the earliest practicable
date but in no event later than June 23,
1979.
(Secs. 901. 202, Education Amendments of
1272, 88 Bat. 373; 374; 20 U.S.C. 1601. 1682)

§ 86.17 :s Transition plans.
(a) Submission of plans.. An institu-

tion to which.§ 86.15 applies and which
is cr- .sose6-of more than one adminis-
trot, separate unit may submit either
a.sizigle transition plan applicable to all

.Such units; or a separate=trans-ition plan
applicable to each such init.

(b), Content-of plans. In-order to be
approved by the United States Commis-
sioner of Education, a transition' plan
shall:

(1) State the name, address, and Fed-
eral Interagency Committee on &idea-
tion (FICE) Code of the educational in,-
stitution submitting such plan, the ad-
ministratively separate units to which
the plan -is- applicable, and the name, ad-
dress, and telephone number of the per-
son to .whom questions concerning the
plan may be-addressed. The person who
submits the plan shall be the chief ad-
ministrator -or president of. the institu-
tion, or another individual legally au-
thorized to bind the institution-to all ac-
tions'set forth in the plan.

(2) State whether the educational in-
stitution or administratively separate
unit admits &indents of both sexes, as
regular students and, if so, when it be-
gan to do itO.

(3) Identify and describe with respect
to -the educational institution or admin-
istratively separate unit any obstacles to
admitting students without discrimina-
tion on the basis of sex.

(4) Deicribe in detail the steps neces-
sary to 'eliminate as soon-as practicable
each obstacle so identified and.-indicate
the-schedule for taking these -steps and
the individual directly responsible for
their implementation.

(5) Incitade- estimates of the number
of students, by sex, expected to apply
for, be adMitted to, and enter each class
during the period covered by the plan.

-(c) Nondiscrimination. No Policy or
practice of a recipient _to which -§ 86.16
applies shall result in treatment of ap-
plicants to .or students -of -such recipient
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in violation of Subpart C unless such
treatment is necessitated by an obstacle
identified in paragraph (b) (3) of this
section and 9 schedule for eliminating
that obstacle has been provided as re-
quired by paragraph (b) (4) of this

id) Effects of past exclusion. 'o over-
nme the effects of past exclusion of stu-

dents on the basis of sex, each- educa-
tional institution to which §.8616 applies
shall include in its transition plan, and
shall implement, specific steps designed
to encourage individuals-of the previ-
ously excluded sex to apply for admission
to such institution. Such steps shall 'in-
clude instituting recruitment programs
which emPhasiie the institution's com-
mitment to enrolling students of the sex
previously excluded.
(Secs. 901, 902. Education Amendments of
1972. 86 Stat 373. 374; 20 OS C. 1681, 1682)

§ 86.18-86.20 (Reserved]
Subpart CDiscrimination on the Basis

of -Sex in Admission `and Recruitment
Prohibited

§'86.21 Admission.
(a) General. No parson shall, on the

basis of sex, be denied admission, or be
subj,:cted to discrimination in admission.
by any recipient to which this subpart
applies, except as provided in §$ 86.16
and 86.17.

(b) Specific prohibitions. (1) In de-
termining whether a person satisfies any
policy or criterion for admission, or in
making any offer of Admission, a recip-
ient to which this Subpart applies shall
not

(i) -Give preference to one person over
another on the basis of sex, by-ranking
applicants separately on such basis, or
otherwise;

(it) Apply numerical limitations upon
the number or proportion of persons of
either sex who may be admitted; ,pr

Otherwise treat one individual
differently, from another on the basis
of sex. o

(2) A recipient shall not administer or
operate- - test or other criterion for

At which has a disproportion-
ately adverse effect on persons- on. the
basis of sex unless the use of such test
or criterion is shown to predict yalidly
success in the education program or ac-
tivity in question and alternative tests
or criteria which do not) have such a
disproportiorvately adverse effect are
shown- to be unavailable.

(c) Prohibitions, relating to marital or
parental status. In determining whether
& person satisfies any policy or criterion
for admission, or in making any offer of
adrnis.sion, a recipient to which this sub-
part applies:

(1) Shall not apply any rule"conceni-
ing the, actual or potential parental,
family, Or marital status of.a student or
applicant which treats persons differ-
.ently on the basil of sex;

(2) Shall-not discriminate against or
exclude any person 6n the basis of preg-
nancy, childbirth, termination of 'preg-
nancy, or recovery therefrom, or- estab-
lish or follow any rule or practice which
so discriminates or excludes;

ois
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t3) Shall treat disabilities related to
pregnancy, childbirth, termination of
Pregnancy, or recovery therefrom-in the
same manner and under the same poli-
cies as any other temporary disabiltly
or physical condition; and

(41 Shall not make pre-admission in-
quiry as to the marital status of an ap-
plicant for admission. including whethei
such applicant is "Miss" or ;Xis." A re-
cipient may make pre-admission 'wily
as to the sex of an applicant for admis-
sion, but only., if such inquiry is made
equally of such applicants of both sexes
and if the results of such inquiry_ are not
used in connection with discrimination
prohibited by this part.
(Secs. 901. 902. Education Amendments of
1972, 80 Stet-373, 374; 20 U.S.C. 1681. 1682)

§ 86.22 Preference in atlink.ion.
A recipient to which this subpart ap-_

plies shall not give preference-to appli-
cants for admission. on theM)asis of at-
tendance

T'

at any educational institution
or Other school or entity which, admit~`)'

students or predominantly nienibers
of one sex, if the giving of such prefei-1.
ence has the effect of discriminating on
the basis of sex in violation of this sub-
part.
(Secs. 901. 902, Education Amendments of
1972. 86 Stat. 373. 374, 20 U.S.0 1681. 1682)

§ 86.23 Recruitment.
(a) Nondiscriminatory recruitment. A

recipient to which this subpart applies)'
shall not discriminate on the basis of sex
in the recruitment and admission of stu-
dents. A recipient may be required to
undertake additional recruitment efforts
for one sex as remedial action pursuant
to § 86.3(a), and may choose to under-
take such efforts as affirmative action
ptirsuant to

(b) Recruituieht 'at certain institu-
tions. A recipient tq which this subpart
applies shall not recruit'primarily or ex-
clusixelk at educational institutions,
schools or entities' which admit- as stu-
dentS only or predominantly members of
one sex, if such. actions have the .effect
of- discriminating on the basis of sex
violation of`this subpart.
(Secs. 901, 902, Education Amendments of
1072, 86 Stat. 373, 374; 20 U.S.C. 1681, 1602)

§§ 86.24-86.30 (Reserved] 9

Subpart DDiscrimination on-the Basis of 4
Sex in Education Programs and Activi
ties Prohibited

§ 86.31 Education progiams and teeth i-
ties.

(a) Genefal. Except as provided else-
where in this part, no person shall, on
the basis of sex, be excluded from par-
ticipationlin, be denied the benefits of, -or
be subjected to discrimination under any
academic, extracurricular, research, os-
cupational training, or other education '
program or activity operated by a recipi-
ent whith receives or benefits from Fed-
eral financial assistance. This subpart
dote not apply to actions of a recipient
in connection with admission of its stu-
dents to an education program or activity
of (1) a recipient to which Su6part C
does not apply, or (2) an entity, not a
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tecipient, to which Subpait C would riot
apply iflthe entity were a reupient.

(b) Specific prohibitions, Except as
pi ov ided in this subpart, in providing any
aid, benefit, or service to a student, a
recipient shall not, on the basis of sex.

lb Treat one person differently from
another in determining whether such
person satisfies any requirement or con-
dition for the provision of such aid, bene-
fit, or service;

(2) Provide different aid, benefits, or
services or provide aid, benefits, or serv-
ices in a different manner;

(3) Deny any person any such aid,
benefit, or service;

(4)- Subject any person to separate or
different rules of behavior, sanctions, or
other treatment;

(5) Discriminate against any person
in the application of any rules of appear-
ance;

(6) Apply any rule concerning the
domicile or residence of a student or ap-
plicant, including eligibility for in-state
fees and tuition;

(7) Aid or, perpetuate discrimination
against any person by providing signifi-
cant assistance to any agency, organiza-
tion, or person which discriminates on
the basis of sex in providing any
aid, benefit or service to students or
employees;

(8) Otherwise limit any person in the
enjoyment of any right, privilege, ad-
vantage,' or opportunity. 4 f

(c) Assistance-administered by a re-
cipient educational institution to study
at a foreign institution. A recipient edu-
cational institution may administer, or
assist -in the administration Of -scholar-
ships, fellowships, or other awards estab-
llahedpq foreign ordomestic wills, trusts,
or similar legal_ instruments, or by acts
of -foreign-,goyernments, and restricted to
members Of one sex, which are designed
tOprovide opportunities to study abroad,
and which are awarded to students who
are already matriculating-at or who-are
graduates, of thee recipient institution;
Provided,?a recipient educational Insti-
tution which administers or assists in the
administration-of such scholarships, fel-
lowship," or ether awards- which are re;
strictecr to*members of one sex provides,
or otherwise: makes available reasonable
opportunities for similar -studies for
members of the other-sex. Such oppor-
-tunnies may be derived from either
domestic or foreign sources.

(d) Programs not operated by re-
cipient. (1)- This paragraph applies to
any recipient which requires participa-
tion by any applicant, Student, or em-
ployee-in any education program or ac-

tivity not- operated wholly by such re-
cipient, or which facilitates, permits, or
considers such participation as part of or
equivalent to an education program or
activity operated by such recipient, in-
cluding Participation in educational con-
sortia and cooperative employment and
student-teaching assignments.

(2) Such recipient; -
(i) Shall develop and implement a pro-

cedureidesigned,to assure itself that the
operator or sponsor of such other edu-
cation program or activtiy takes no ac-
tion affecting any applicant, student, or
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employee of such recipient which this
part would prohibit such recipient from
taking; and

(11) Shall not facilitate, require, per-
mit, or consider such participation if
such action occurs.
(Secs. 901. 902, Education Amendtnents of
1972, 68 Stat. 373, 374, 20 U.S.C. 1681, 1682)

§ 86.32 Housing.
(a) Generally. A recipient shall not, on

the basis of sex, apply different rules or
regulations, impose_ different fees or re-
quirements, or offer different services or
benefits related to housing, except as
provided in this section (including hous-
ing provided only io married students).

(b) Housing provided by recipient. (1)
A recipient may provide separate hous-
ing on the ,basis of sex.

(2) Housing provided by a recipient to
students of one sex, when compared to
that provided to students of the o her
sex, shall be as a whole:

(1) Proportionate in quantity to the
number of students of that sex apply ing
for such housing; and

(ii) Comparable in quality and cost to
the student.

(c) Other housing. (1) A recipient
shall not, on the basis of sex, administer
different policies or practices concerning
occupancy by its students of housing
other than provided by such recipient.

(2) A recipient which, through solici-
tation, listing, approval- of housing, or
otherwise, assists any agency, organiza-
tion, or person in m....cing housing avail-
able to-any of its students, shall take
such reasonable action as may be neces-
sary to assure itself that such housing as
is provided to students of one sex, when
compared to that provided to students
of the other sex, is as a whole: (i) Pro-
portionate in quantity and (ii) comps-
rablein quality and cost to-the student.
A recipient may render such assistance
to any agency, organization, or person
which provides all or part of such hous-
ing to students only of one sex.
(Secs. 001, 902, 907, Education Amendments
of 1972, 88 Stat. 373, 374; 375; 20 U.B.C. 1681,
1682, 1686)

§ 86.33 Comparable facilities.
A recipient -may provide separate

toilet, locker room, and shower facilities
on the basis of sex, but such facilities
provided for students of one sex shall be
comparable to such facilities provided for
students of the other sex.
(Secs. 901, .902, Education Amendments of
1972, 80 Stat. 373, 374)

§ 86.34 Access to.eourse offerings.
A recipient shall not provide any

course or otherwise carry out any of its
education program or activity separately
on the basis of sex, or require or refuse
participation therein by any of its stu-
dents on such basis, including health,
physical education, industrial, business,
vocational, technical, home economics,
music, and Adult education courses.

(a) With respect to classes and activi-
ties in physical education at the elemen-
tary school level, the recipient shall
comply fully with this section as expedi-
tiously as possible but in no event later

.1
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than one year from the effective date of
this regulation. With respect to physical
education classes and activities at the
secondary and post-sepondary levels, the
recipient shall comply fully with this
section as expeditiously as possible but
in no eVent later than three years from
the effective date of this regulation

.(b) This section does not prohibit
grouping of students in physical educa-
tion classes and activities by ability as
assessed by objective standards of in-
dividual performance developed and ap-
pliedwithout regard to sex.

(c) This section does not prohibit
separation of students by sex within
physical education classes or actilltles
during participation in wrestling, boxing,
rugby,- ice hockey, football, basketball
and other sports the purpose or major
activity of which involves bodily contact.

(d) Where use of a single standard of
measuring skill or progress in a phisical
education class has an adverse effect on
members of one sex, the recipient shall
use approPriate standards which do not
have such effect:

(e) Portions of classes in elementary
and secondary schoolsWhich deal exclu-
sively with human sexuality may be con-
ducted in separate sessions for boys and

(1) Recipients may make requirements
based on vocal range or quality which
may result in a chorus or choruses of
one or predominantly one sex.
(Sacs. 90 1, 902, Education Amendments of
1972, 88 Stat. 373, 374, 20 U.S.C. 1681, 1682)

§ 86.35 Access to schools operated by
L.E.A.s.

A recipient which is a local educational
agency shall not, on-the basis of sex, ex-
clude any person from admission to'

(a) Any institution of vocational edu-
cation operated- by such recipient; or

(b) Any other school or educational
unit operated by such recipient, unless
such recipientjotherwise makes available
to such person, pursuant to the same
policies and criteria of admission,
courses, services, and facilities compara-
ble to each course, service, and facility
offered in or through such schools.
(Sections 901, 902, Education Amendments
of 1972, 86 Stat. 373, 374; 20 U.S.0 1681,.
1682)

§ 86.36 Counseling and use of upprt0.4a1
and counseling materials.

(a) Counseling. A recipient shall not
discriminate against any person on the
basis of sex in the counseling or guidance
of stud_ents or applicants for admission.

(b) Use of -appraisal and counseling
materials. A recipient which uses testing
or other materials for appraising or
counseling students shall not use differ
ent materials for students on the basis
of their sex or use materials which permit
or require different treatment of students
on such basis unless such different mate-
rials cover the same occupations and in-
terest area_s and the use of such different
materials is shown to be essential to
eliminate sex bias, Recipients shall de-
velop and use internal procedures for
ensuring that such materials do not dis-
criminate on the basis of sex. Where the
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use of a counseling test or other instru-
ment results in a substantially dispropor-
tionate number of members of one sex
in any particular'course of study or clas-
sification, the recipient shall take such
action as is necessary to assure itself
-t hat such disproportion is not the result
of discrimination in the instrument or its
application.

(c) Disproportion in classes. Where a
recipient finds that a particular class
contains a substantially disproportionate
number of individuals of one sex, the
recipient shall take such action as is
necessary to assure itself that Such dis-
proportion is not.the result of discrimi-
nation on the basis of sex in counseling
or appraisal materials or by counselors,
§ 86.37 Financial assistAncc.

(a) General. Except as provided in
paragraphs (b), (c) and (d) of this sec-
tion, in providing financial assistance to
any of its students, a recipient shall not;
(1) On the basis of sex, provide different
amount or types of such assistance, limit
eligibility for such assistance which is of
any particllar type or source, h7ply dif-
ferent criteria, or otherwise discriminate;
(2) through solicitation, listing, ap-
proval, provision of facilities or other
services, assist any foundation, trust,
agency, organization, or- person which
Provides assistance to any of such recipi-
erit's students in a manner which dis-
criminates on the basis of sex; or (3)
apply any rule or assist in application of
any rule concerning eligibility foe such
assistance which treats = persons of one
sex differently from persons of -the other
sex with regard to marital or parental
status.

(b) Financial aid established by cer-
tain legal instruments. (1) a recipient
may administer or assist in the adminis-
tration of -scholarships, 'fellowships, or
other forms of financial assistance estab-
lished pursuant to domestic or -fore=
wills, trusts. bequests, or similar legal
instruments or by acts of a foreign gov-
ernment which requires that awards be
made- to members of a particular sex
specified therein; Provided, that the
overall effect of the award_of such -sex-
restricted scholaxsitips,,fellowthtPs,- and
other forms of financial assistance does
not discriminate on the basis of sex:

(2) To ensure nondiscriminaory
awards of assistance as required in sub-
Paragraph (b) (1) of this paragraph, re-
cipients shall develop and use procedures
under which:

(I) Students are selected for award of
financial assistance on-the basi.4 of non.;
discriminatory criteria and not on the
basis of availability of funds restricted
to members of a particular sex;.

(d) An appropriate sex-restricted
scholarship, fellowship,,or other fouls of
financial assistance is. allocated to each
student selected under subparagraph
(b) (2) (I) of this ParsaraPht and

(Ili) No student is denied the-award
for whichhe or she less selected under
subparagraph (b) (2) (1) of this para-
graph because of the absence of a schol-
arship, felkrwahiP, or other form of fi-

nancial assistance designated for a mem-
ber of that student's sex.

(c) Athletic scholarships. (1) To-the
extent that a recipient awards athletic
scholarships or grants-in-aid, it must
provide reasonable opportunities for such
awards for members of each sex in pro-
portion to the number of students of each
sex participating in interscholastic or
intercollegiate athletics.

(2) Separate athletic scholarships or
grants-in-aid for members of each sex
may be provided as part of separate ath-
letic teams for members of each sex to
the extent -consistent with this para-
graph and §86.41 of this part.
(Secs. 901, 902. Education Amendments of
1972. 86 Stat. 373, 374; 20 U SC. 1681. 1682:
and Sec. 844. Education Amendments of 1974.
Pub, L. 93-380, 88 Stat. 484)
§ 86.38 Empicnient a..4,lanye to stu-

dents.
ta, Assistance by recipient in making

available outside employment. A recip-
ient which assists any agency, organiza-
tion or person in making employment
available to any of its students:

(1) Shall assure itself that such em-
ployment is made available without dis-
crimination on the basis of sex; and

(2) Shall not render such services to
any agency, ,organization, or person
which discriminates on the basis of sex in
its employment practices.

(b) Employment of students by recipi-
ents. A recipient which employs any r of
its students shall not do so in a manner
which violates- Subpart E.
(Secs. 901. 902, Education Amendments cif

1972, 86 Stat.-373, 374; 20 U.S.C. 1681, 1682),

§ 86.39 Health and Inmurance- benefits
and services. "

In providing -a medical, hospital, ac-
cident, or life insurance benefit:Service,
policy, or plan to any of. its students, a
recipient shall not discriminate on the
basis of sex, or provide such irnerit. serv-
ice, policy, or plan in _a Manner which
would Violate Subpart E if it were pro-
Vided Wemployees of the recipient. This
section shall not prohibit -a -recipient

-from -providing any benefit or service
which may _be used by a different -pro-
portion of students of one sex: than of
the_other, including family -planning
services. However, any recipient- which
provides full coverage health service shall
provide gynecological care.
(Secs. 901, 902, Education Amendments of
1972, 86 Stat. 373, 374; 20 U.S.C: 1661, 1882)

§ 86,40 Marital or parental stains.
(a) Status generailY. A recipient shall

not apply any rule concerning a student's
actual or potential parental, family, or
marital status which treats students dif-
ferently on the basis of sex.

(b)- Pregnancy and related conditions.
(1) A recipent shall not discriminate
against any studenti or exclude any stu-
dent from its education program or
activity, including any class- c: extra-
curricular activity: ori.the basis of such
student's pregnancy, childbirth, false
pregnancy, termination of pregnancy or
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recovery therefrom, unless the student
requests voluntarily to participate in a
separate portion of the program or
activity of the recipient.

(2) A recipient may require such a
student to obtain the certification of a
physician that the student is physically
and emotionally able to continue partici-
pation in the normal education program
or activity so long as such-a certification
is required of all students for other phy-
sical or emotional conditions requiring
the attention of a physician.

(3) A-recipient which operates-a por-
tion of its education program or activity
separately for pregnant students. admit-
tance to which is completely- voluntary
on the part of the student as provided
in paragraph (b) (11 of this Section shall
ensure that the_ instructional program in
the separate program- is comparable to
that offered to non-pregnant students

(4) A recipient shall treat pregnancy,
childbirth, false pregnancy, termination
of pregnancy and recovery therefrom in
the same manner and under the same
policies as any other temporary disability
with respect to any medical or hospital
benefit service, plan or policy which
such recipient administers, operates,
offers, or ,participates in with respect_to
students admitted to the recipient's
educational- program or activity.

(5) In the case-of a recipient which
does not maintain a leave policy for its
-.students. or in the-case of si-student who
does not otherwise qualify for leave
under such a policy,_ a recipient shall
treat pregnancy, childbirth, false, preg-
nancy,_ termination of -pregnancy-and re-
covery -therefrom as a Justification for
a leave of_absence for so:long a period of
time as is deemed medially -necessary'
by the student's_ physician,- at- the con-
clusion of which the student '_shall -be
reinstated to the status which-she held
when-the leave began.
(Secs. 901, 902, Education Amendments of
1972, 88 Stat. 373, 374: 20 U.S.C. 1681, 1682)

§ 86.41 -Athletics.
(a) Oeneral. No person shall, on -the

basis of sex, be excluded from participa-
tion in, be denied the benefits -of, be
treated differently:from another person
or otherwise be discriminated-against in
any interscholistic,_ intercollegiate, -club
or intramural athletics offered by recip-
lent, and no-recipient shall provide any
-such athletics separately -on such basis.

(b) Separate teams. Notwithstanding
the- requirements of paragraph -(a) -of
this section, a recipient may- operate or
sponsor separate teams for members of
each seat where selectioit--4sr such teams
is based upon- competitiVe skill or the
activity involved is a contact sport.-Now-
ever,_where a recipient operates or slion-
sors a team in a Particular sport' for
members of one sex but operates or spon-
sors no such team for -members of the
other sex; and athletic opportunities, for
members of that -sex -have ,previotislY
been limited, members of the excluded
sex-must be allowed to-try-out fOr the
team offered unless the sport Involved is
A contact sport. For the purposes of this
part, contact sports include boxing,
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a restliug, rugby, ice hockey, football,
basketball and other sports the purpose
of major activity of which involves bodily
contact.

te) Equal opportunity. A recipient
u Welt operates or sponsors interscholas-
tic, intercollegiate, club or intramural
athletics shall provide equal athletic op-
portunity for members of both sexes. In
determining whether equal opportunities
are available the Director will consider,
among other factors:

(i) Whether the selection of sports
and levels of competition effectively, ac-
commodate the interests and abilities of
members of both sexes;

(ii) The provision of equipment and
supplies;

(iii) Scheduling of games and practice
time:

(iv) Travel and per diem allowance;
(v) Opportunity to receive coaching

and academic tutoring;
(vi) Assignment and compensation of

coaches and tutors;
(vii) Provision of locker rooms, prac-

tice and competitive facilities;
(viii) Provision of medical and train-

ing facilities and services;
(Ix) Provision of housing and dining

facilities and services;
(x) Publicity.

Unequal aggregate expendies ss for
members of each sex or unequat expert-
ditures for male and female teams if a
recipient operates or sponsors separate
teams will not constitute noncompliance
with this section, but the Director may
consider the failure to provide necessary
funds for teams for one sex in assessing
equality of opportunity -for members of
each sex.

(d) Adjustment period. A recipient
which operates or sponeors interscholas-
tic, intercollegiate, club or intramural
athletics at the elemeittary school -level
shall- comply fully with this section as
expeclitiouslyas possible but in no event
later than- -one year from the effective
date of this regulation. A recipient which
operates or sponsors interscholastic, in-
tercollegiatesclub or intramural athletics
at. the secondary- or post-secondary
school level shall comply fully with this
section as expeditiously as possible but in
no event later than three years from the
effective date otthis regulation.
(secs. 901, 902: Education- Amendments of
1972, 86 Stat. 873, 874; 20 17/3.0. 1681, 1682;
and Sec. 844, Mutation Amendments of 197.4,
-Pub:L. 93-380, 88 Stat. 464)

§ 86.42 Textbooks and curricular ma-
terial.

Nothing in this regulation shall be in-
terpreted as requiring or prohibiting or
abridging in any way the use of partic-
ular textbookieor auricular materials.
(Sets. fen, 002. Education Amendments of
1972, 66 Stat. 373, 374; -20 U.B.C. 1681, 1682)

§ 86.4346.50 [Reserved)
Subpart E--43isetimitettion on the Basis of

Sex in Employment
Prohibited

§ 86.51 Fauidoyment.
(a) General. (1) No person shall, on

the basis of sex, be excluded from partici-

pation in, be denied the benefits of, or
be subjected to discrimination in employ-
ment, or recruitment, consideration, or
selection therefor, whether full-time or
part-time, under any education program
or activity operated by a recipient which
receives or benefits from Federal finan-
cial assistance.

t2) A recipient shall-make all employ-
ment decisions in any education program
or activity operated by such- recipient
in a nondiscriminatory manner and shall
not limit, segregate, or classify applicants
or employees in any way which could
adversely affect; any applicant's or em-
ployee's employment opportunities or
status ',melee of sex.

(3) A recipient shall not enter into
any contractual or other relationship
which directly or indirectly has the effect
of subjecting employees or students to
discrimination prohibited by this Sub-
part, including relationships with em-
ployment and referral agencies, with la-
bor unions, and with organizations
providing or administering fringe bene-
fits to employees of the recinient

(4) A recipient shall not grant prefer-
ences to applicants for employment on
the basis of attendance at any educa-
tional institution or entity which admits
as students only or prederninantlymem-
hers of one sex, if the giving of-such pref-
erences has the effect- of- discriminating
on the basis of sex in violation of this
part.

(b) Application. The provisions of this
subpart apply to:

(1) Recruitment, advertising, and the
process of application for-employment;

(2) Hiring, upgrading, promotion, con-
sideration for and award of- tenure, de-
motion, transfer, layoff,- termination, ap-
plication of nepotism policies, right of
return from layoff, and rehiring;

(3) Rates of pay or any other form of
compensation, and changes In compen-
sation; '

(4) Job 'Assignments, classifications
and structure; including position descrip-
tions, lines of progression, and seniority
Usti;

(5) The terms of any collective bar-
, gaining agreement;

(6) Granting and return from leaves
of absence, leave for pregnancy, child-
birth, false pregnancy, termination of
Pregnancy, leave for erse= of- either
sex to care for children or dependents, or
any other leave;
. (7) Fringe benefits available by-virtue
of employment; whether or not adminis-
tered by the recipient;

(8) Selectioteand financial support for
training, inclUding- apprenticeship. Pro-
fessional meetings. conferences, and
other related activities, selection for tui-
tion assistance, selection for sabbaticals
and leaves of absence to pursue training;

(9) Employer-Aponsored activities, in --
eluding social or reereationel programs;and-

(10) Any other term, condition, or
privilege of employment.
(secs. -901, 902, Education Amendments -of
1972, 86 Stat. ites, 874; U.13.c. 1981, 1682)-

$ 86.52 Employment criteria.
A recipient shall not administer or op-%

crate any test or other criterion for any

1 7)

employment opportunity which has a dis-
proportionately adverse effect on Persons
on the basis of sex unless:

(a) Use of such test or other criterion
is shown to predict validly successful per-
formance in the position in question; and

(b) Alternative tests or criteria for
such purpose, which do not have such
disproportionately adverse effect, are
shown to be unavailable.
(Sees. 901, 902, Education Amendments of
1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 1682)

§ 86.53 Recruitment.
(a) Nondiscriininatory recruitment

and hiring. A recipient shall not dis-
criminate on the basis of sex in the re-
cruitment and hiring of employees.
Where a recipient has been found to be
presently discriminating on the basis of
sex- in the recruitment or hiring- of em-
ployees, or has been found to have in the
past so discriminated, the recipient shall
recruit members of the sex so discrimi-
nated against so as to overcome the ef-
fects of such past or present discrimina-
tion.

(b) Recruitment patterns. A recipient
shall not recruit primarily or exclusively
at entities which furnish as applicants
only or-predominantly -members of one
sex if such actions hive the effect of Ms-,
criminating on-the basis of-sex in viola-
tion of this subpart. .

(Secs-. 901, 902, Education Amendments of
1972, 88 Stat. 373, 374) 20 U.S.C. 1681, -1682)

§ 86.54 Compensation.
A recipient shall not make br enforce

any policy or practice which, on the basis
of-sex:

(a) Makes distinctions in rates of_pae
or other-compensation;

(b) Results °in the payment of Vines to
employees of one sex at a rate lesethan
that paid to employees of the oppetite
sex for equal workam lobs- the perform-
ance of which requires skill, effort,
and responsibility and which are per-
formed under similar working conditions.
(Secs. 901, 902, Education Amendments of
1972, 86 Stat. 873, 874;40 17.8.C.-1681, 1682)

§ 86.55 Job classification and structure.
issolisient shall not:

(a) Classify a-job as being for males or
for feniales;

(b) Maintain or establish separate
-lines of progreasion, seniority lista', career
ladders, or- tenure systems' based on sex:
or

(c) Maintain or establish separate
lines- of progression, seniority systems,
career ladders, or tenure- systems for
similar Jobs, position descriptions, or job
requirements which classify persons on
the basis of.sex, unless sex is a bona-flee
occupational qualification for the Peg-
lions in question tut set forth in.! 86.51.
(Secs. 901, 902, 2:ducation AMendinents of
1972, fie Stat. 378, 374; 20 U.S.C. 1681, 1682)

§ 86.56- Fringebenefits.
(a) "Fringe ,benefits" defined. For

purposes of this part, "fringe benefits"
means: any medical, hospital, :accident,
life insurance or retirement benefit, serf-.
ice, policy or plan, any profit-sharing or
bonus plan, leave, and any other benefit

,
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or service of employment not subject to
the provision of § 88.54.

to Prohibitioni A recipient shall not
Discnminate on the basis of sex

with regard to making fringe benefits
available to employees or make fringe
benefits available to spouses, families, or
dependents of employees differently upon
the basis of the employee's sex;

(2) Administer, operate, offer, or par-
ticipate in a fringe -benefit plan which
does not provide either for equal perioCic
benefits for members of each sex, -or- for
equal conrtibutlons to the-plan-by_such_
recipient for members of each sex, or .

(3) Administer, operate, offer, or par,
ticipate in a pension or retirement plan
which establishes different optional or
compulsory retirement ages based on sex
or which otherwise discriminates in ben-
efits on the basis of sex.
(Secs. 901, 902, Education Amendments of
1972, 86 Stat. 373, 374;.20 U.S.C. 1881, 1682)

§ 86.57 Marital or jui.rental status,
(a) General. A-recipient shall not ap-

ply any policy or take any employment
action:

(1) Concerning the potential marital.
-parental, or family status of an employee
or applicant for employment which treats
persons differently on the basis of sex: or

(2) Which is based Upon whether-an
employee or applicant for- employment is
the'head of household or-principal wage
earner in such employee's or applicant's
family unit.

(b) Pregnancy. A recipient shall not
discriminate against or-exclude from em-
ployment any employee or applicant for
employment on the basis of- pregnancy,
childbirth, false pregnancy, termination
of-pregnancy, or recovery therefrom.

(c) Pregnancy as a temporary disabil-
ity. A recipient shall' treat pregnancy,
childbirth, false pregnancy, termination
of pregnancy, and recovery -therefrom
and any temporary- disability resulting
therefrom- as-any other temporary dis-
ability for all job related purposes, -in-
cluding commencement, duration and ex-
tensions of leave, payment of _disability

ncome, accrual _of seniority and any
other benefit or service, and reinstate-
inent and under any fringebenefit
=offered -1.6- employees -by- virtue of

' employment,
Pregnaricyleave. In the case of Ei

recipient which does not maintain a leave
policy-foF its empliiyees, or in the case
of In employee with insufficient leave or
accrued employment time to- qualify for
leaye under such a-policy, a- recipient
shall treat pregnancy, childbirth, false
pregnancy, termination of pregnancy
and recovery therefrom-es a justification
for a leave of:absence without pay for a
reasonable period of time, at.the conclu-
sion of which the,-.employeti shall_be re-
instated- to -theetatua ,which she held
when the leave began or to a comparable
position, without decrease in rate of com-
pensation or-loss of promotional opPor-
tunnies, or any other right or privilege
of employment.
(Bees-101, 902, Education Amendments of
1972, 86 Stat. 373,-374; 20 11,8.0. 1681, 1e62)

§ 86.58 Effect of State or local law or
oilier requirements.

(a Prohibitory requirements. The ob-
ligation to comply with this subpart is
not obviated or alleviated by the exist-
ence of any State or local law or other
requirement which imposes prohibitions
or limits upon employment of members
of one sex which are not imposed upon
members of the other sex.

(b) Benefits. A recipient which pro-
vides any compensation, service, or bene-
fit to members of one sex pursuant to a
State_or local law or other requirements
shall provide the same con.pensation,
service, or benefit to members Of the
other sex.
(Secs. 901. 902. Education 4merdments of
1972. 86 Stat. 373. 374. 20 U.S C 1681. 1682)

§ 86.59 Advertising.
A recipient shall not in any advertising

related to employment indicate prefer-
ence, limitation, specification, or dis-
crimination based on sex unless sex is a
bona-fide occupational qualification for
the particular job in question.
(Secs. 901. 902. Education Amendments of
1972. 86 Stat. 373, 374; 20 U.S.C. 1681, 1682)

§ 86.60 , Pre-employment inquiries.
(a) Marital status. A recipient shall

not make pre-employment inquiry as to
the marital status of- an applicant for
employment, including whether such ap-
plicant is "Miss or Mrs."

(b) Sex. A recipient may make pre-
employment inquiry as to the sex of =an
applicant for employment, but only if.
such inquiry is made equally br such ap-
plicants of both sexes.and if the results
ofts* inquiry ara not used in connec-
t! ' 11discrim'ination prohibited by
this rt.W.'"

(Secs. 901, 902. Education Amendments of
19'12, 86 Stat. 373, 374; 20 U.S.C. 1681; 1682)

§ 86.61 Sex as a bona-fide occupational
qualification.

A recipient may take action otherwise
prohibited by this subpart provided it is.
shown that sex is a bona-fide occupa-
tional qualification for that action, such
that consideration of sex with regard to
such' action Is essential to successful op-
eration of the employment function con-
cerned. A recipient shall not take action
.purstia,nt to this section which is based
upon alleged comparative employment
characteristics or stereotyped character-
izations of one or the otherisex, or upon
Preference based on sex of the recipient,
employees, students,- or other persons;
but nothing contained in this section.-
shall prevent a recipient from considei-
ing an employee's sex in relation to em-
ployment in a locker room or toilerfa-
cility used only by members of on ie sex,
(Secs. 901, 902, Education Amendments of
1972, 86 Stat. 378, 374; 20 1681, 1682)

(i§ 86,62-8610 [Reserved]

Subpart FProcedures (Interim]
§ 86.71 Interim procedures.

tive date and the final issuance by the
Department of a consolidated procedural
regulation applicable to title IX' and
other civil rights authorities adminis-
tered by the Department, the procedural
provisions applicable to title VI of the
Civil Rights Act of 1964 are hereby
adopted and incorporated herein by
reference. These procedures may -be
found at 45 cm 80-6-80-11 and 45
CFRPart 81.
SUBJECT INDEX TO TITLE IX PREAMBLE AND

REGULATION

A

Access to Course Offerings 143, 53, 56, 51. 581:
86.34

Access to Schools Operated by LEA's. [441;
88.35

Admissions. 15, 6.201, 86.15,86 21
Affirmative and remedial action. 116. 17.

241; 86.3(a); (b)
Administratively separate units. [301;

86.15(b) 86.2(o)
Educational Institutions, 1301. 8C 15(d).

86.2(n)
General, 86.21(a). 86.2(p).
Prohibitions relating to marital and pa-

rental status. (32. 361. 86.21(c)
Professional schools, 1301. 86.2(m)
Public Institutions of undergraduate

higher education, 86.15(e)
Recruitment. 134. 351: 86.23
Specific prohibitions. 88.21( b)
Tests, 1311; 86.21(b) (2)
Preference in admission. 1351, 86.22

Advertising, 86.59
Affirmative Action, see Remedial and Af-

firmative Actions"
Assistance to "outside" discriminatory or-

ganizations. (40; 531; 86.31(b) (7), (c)
Assurances, (181; 86.4

Duration of obligation. 86.4 (b)
Form. 88.4(c)

Athletics, 169 to 78). 6"1
Adjustment period, ('181, 86.41(d)
Contact sport defined, 86.41(d)
Equal opportunity, [76, 771; 8641(d)
Determining factors. 86.41(c) (I) to (x)
Equipment, 86.41(c)
Expenditures, 86.41(c)
Faculties. 86.41(c)
Travel. 86.41(c)
Scholarships, [64. 851;;86 37(d)
General, (69, 70. 71, 72. 73. 74, 751: 86.41(a)
Separate teams. 1751: 86.41(b)

For the purposes of implementing this
Part during-the period between its effec-

AI 5

BFOQ, [961; 86.61

B.

C

Comparable facilities
Housing, (42, 541; 86.32
Other, 86.33, 66.35(b)

Compensation. (84, 87, 921; 86.54
Counseling

Disproportionate classes, (45, 593; 86.36(c)
General, 145,-591; 86.36(a)
Materials, (45; 591; 80.36(b)

Course Offerings -",
Adjustment period, -[55); 86.34(a) (i)
Gineral, 17, 431; 86.34
Music classes, 1431; 86.34(f)
Physical iducation,,143, 66, 581;
Sex education, 143, 571; 86.34(e)

Coverage, [51; 86,11 to 86.17
, Exemptions

Curricular materials, [521; 80.42(a)
D

Definitions, (14, 151: 86.2(a) to-(r)
Designation of responsible employee, [20,221;

86.8(a). 04

Preamble paragraph numbers are in
brackets j
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Dissemination of policy, (211 86.9
Distributibn, 86,9(c)
Notification of policy, [21]; 86.9(a)
Publications, 66.9(b)

Dress codes 86.31(b) (4)

Education Daily Supplement

Education Institutions
Controlled by religious organizations. 86.12
Application, (29, 281; 86.12(a)
Exemption. (261; 86.12(b)

Education Program and Activities
Benefiting from Federal financial :QS:St-

ance, (10, 11]; 86.11
General, ( 10, 11, 53): 86.31(a)
Piograms not operated by recipient, (41.

54]; 86.31(c),
Specific prohibitions, (38, 39, 40, 53); 86.31

(b)
Effective Date, 131

Employee responsible for Title IX, see "Des-
ignation of Responsible Employee"

Employment
Advertising, 86.59
Application, 86.51(b)
Compensation. (84,92); 86.54
Employment criteria, 86.52
Fringe benefits, (83, 89 ) ; 86.56
General, (81,62, 87]; 86.51
job Classification and Structure, 86.55
Marital and Parental Status, 86.57
Pregnancy, (85, 931; 86.57(b)
Pregnancy as Temporary

Disability, (85, 93); 88.57(c)
Pregnancy Leave, [86, 93, 94]; 86.57(d)

Pre-Employment Inquiry
Recruitment; (83, 90, 91.951:
Sex as a, BFOQ, (961; 86.61
Student Employment, 166]; 86.38

- Tenure, 56.51 (b) (2)
Exemptions; (5, 27, 28, 29,'20, 53]; 86.12(b),

86.13, 86.14, 88.15(a), 86.15(d), 86.16
F"

Federal Financial Assistance, 86.2(a)
Financial, Assistance to students, (46, 60,

61]; 86.37 '
Athletic Scholarships, (46, 64, 65); 86.37(d)
Foreign- institutions, study -at [63];

86.31(c)
General. 86.37
Non-need scholarships, (62]; 86.37 ( b)
Pooling of sex-restrictive, (46, 61, 62];

86.37(b)
Sex - restrictive assistance prough foreign

or domestic_ wills 146, 61; 82]; 86.37(b)
Foreign Scholarships, MO "Financial assist-

ance" 86.37 and "Assistance to 'outside'
discriminatory organizations", 86.31(c)
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Fraternities/Sororities
Social, (53, 27, 28); 86,14(a)
Business/professional, (40, 53, 27, 28)

86.31( b) (7)
Honor societies, (40. 531: 86.31(b) (7)

Fringe benefits, (67; 88, 89); 86.56, 88.39
Part -time employees, (891

Gilevance Procedure, see "Designation of re-
sponsible employee",, 86.8(a) (b)

Health and Insurance Benefits and Sc -' Ices.
(67. 88. 93); 86.39. 86.56

Honor societies, [40, 53]; 86.31 (h) 171
Housing. 88.51

Generally. ;421: 86.32(b)
Provided by recipient. 86.32(b)
Other housing. [541; 86.32(c)

S

Job Classification and Structure, 86.55

L

LEA's. (44 ); 86.35

Marital and Parental Status
Employment
General. (85, 93, 94) ; 86.57
Pregnancy, (85, 93, 94); 86.57 (b)
Pregnancy at a temporary disability, 185,

93,94]; 86.57(c)
'Pregnancy leave,,185, 93, 94]; 86.57(d)
Students
General, (49); 86.40(a) (b)
Pregnancy and ,,related conditions, 1501.;

86.40(b) (1) (2) (3) (4) (5)
Class participation, (501; 86.40(b) (1)
Physician certlficatlon, [50); 86.40(b) (2)
Special classes, (501; 36.40(b) (8)
Temporary leave. (50); 86.40(b) (4) (5)

Membership Practices of Social fraternities
and sororities, (27, 28, 53]; 88.14(a)

Voluntary youth- service organizations,
(27, 28.53); 88.14(c)

YMCA, YWCA and others, (27, 28, 631;
86.14(b).

Military- and Merchant -- Marine Educational
Institutions, (291; 86.13

P

Pooling, see' "Financial *Assistance", 86.37
Pre- employment Inquiries

Marital status, (86, 951; 88.60(a)
Sex, 86.60 _

Preference in Admissions, [35);'86.22
See also "Remedial and AffirMative Action"

Pregnancy, Employment
General, ( 85; 93, 04); 86.57
Pregnancy, (85.93, 941; 86.57(b)
Pregnancy as temporary 'disability, (85, 93,
t 94); 86.57(c)
Pregnancy leave, (85, 93, 941; 86.67(d)
Students
General, (49, 50]; 86.40(a) and (b)
Pregnancy and related conditions; [50);

86.40(9)(1) to (5)
Class Participation, (50, 55, 58); 80.40(b)

(1)
Physical certification, [501; 86A0(b) (2)
Special class, (50); 80.40(b) (3)
Temporary leave. (50); 86.40(b) (4), (5)

Private Undergraduate Professional Schools,
(30);136.15(d)

Purpose of Regulation, (131; 86.1

Real Property, 86.2(g)
Recruitment'

Employment
Nondiscrimination, [83, 91); 86.534a
Patterns, 86.53 (b)

Student
Nondiscrimination, (34, 35); 86,23(a)
Recruitment at certain institutions, 86.23

(b)
Religious Organizations

Application, (29,28); 86.12(a)
Exemption. (26); 88.12(b)

Remedial and Affirmative Actions. 116. 17.
24); 653

Scholarships, see "Financial Assistance",
86.37

Self-evaluation, (16, 22]; 86.3(c) (d)
Surplus Property (see Transfer of Properly

86.5)
Duration of obligation 88.4(b)
Real Property 86.4(b) (1)

-
T

Textbooks and curricular materials, (52, 79.
80]; 86.42

Termination of funds, (10, 111
Transfer of property, 86.5
Transition Plans

Content of plans, 86.17 (b)
Different from Adjustment period, (781;

86.41(d)
Subnilssion of plans, 86.17(a)
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